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THE FINANCE BrLL, 2014

A Bill for

AI\ ACT of Parliament to amend the law relating
to various taxes and duties and for matters incidental
thereto

ENACTED by the Parliament of Kenya, as follows-
PART I_PRELIMINARY

1. This Act may be cited as the Finance Act,20l4,
and shall come into operation, or be deemed to have come
into operation, as follows-

(a) sections 5, 8, 20 and24, onthe l3th Jwe,2014;
(b) sections 33,34,35,36,37, and 38, on the 1st July,

2014;

(c) sections 25,26,27,28,29,30,31 and 32, on the
lst October,2014;

(d) sections 2, 3, 4, 6,7 ,9, 10, 11, 12, 13, 14, 15, 16,
17, 18, 19,21,22 and23, onthe lst January, 2015.

PART II_INCOME TAX

2. Section 2 of the Income Tax Act, is amended by-

(a) deleting the words "provisional assessment"
appearing in the definition of 'oassessment";

(b)deleting the definition of "permanent
establishment" and substituting therefor the
following new definition-

"permanent establishment" in relation to a person,
means a fixed place of business and includes a place of
management, a branch, an office, a factory, a workshop,
and a mine, an oil or gas well, a quarry or any other place
of extraction of natural resources, a building site, or a
construction or installation project which has existed for six
months or more where that person wholly or partly carries
on business;

(c) deleting the following definitions-

(i) "provisional return of income";

Short title and
commencemehL

Amendment to
section 2 of Cap.
470.
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(ii) "specified mineral"; and

(iii) "oil company";

(d) inserting the following new definition in proper
alphabetical sequence-

"natural resource income" means-

(i) an amount including a premium or such other
like amount paid as consideration for the right
to take minerals or a living or non-living
resource from land or sea; or

(ii) an amount calculated in whole or in part by
reference to the quantity or value of minerals
or a living or non-living resource taken from
land or sea.

3. Section 3 of the Income Tax Act is amended-

(a) in subsection (2),by-

(i) deleting paragraph (g) and substituting therefor
the following new paragraph-

(g) subject to section 15(5A), the net gain
derived on the disposal of an interest in a
person, if the interest derives twenty per
cent or more of its value, directly or
indirectly, from immovable property in
Kenya; and

(ii) inserting the following new paragraph
immediately after paragraph (g)-

(h) a natural resource income.

(b) in subsection (3), by-

(i) deleting the word "and" appearing at the end
ofparagraph (a);

(ii) deleting paragraph (c) and substituting therefor
the following new paragraph -

Amendmcnt of
section 3 ofCap.
470.



The Finance Bill,2014 2745

(c) for the purposes of subsection (2Xg) and section
1s(sA)-

(i) "immovable property" meansa mining right, an
interest in a petroleum agreement, mining
information or peffoleum information;

(ii) "net goifl", in relation to the disposal of an
interest in a person, means the consideration
for thedisposal reduced by the cost of the
interest; and

(ii) the terms "consideration", "cost", "disposal",
"interest in a person", "mining information",
"mining right", "person", "petroleum
agreement", and "petroleum information" have
the meaning assigned to them in the Ninth
Schedule."

4. Section 4 of the Income Tax Act is amended by
deleting paragraph (0 and substituting therefor the
following new paragraph-

(0 in computing the gains or profits of a
"licensee", "contractor" or "subconffactor" as

defined in the Ninth Schedule, the provisions
of that Schedule shall apply.

5. Section 5 of the Income Tax Act is amended in
subsection (4) by inserting the following new paragraph
immediately after paragraph (a)-

(aa) expenditure on vacation trips to destinations
in Kenya paid by the employer on behalf of
an employee:

Provided that this paragraph shall cease to apply on
the 1st July, 2015.

6. Section 10 of the Income Tax Act is amended,
by-

Amendment of
section 4 of Cap.

470.

Amendment to
section 5 ofCap.
470

Amendment to
section 10 of
Cap.47O.
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(a) inserting the words "or natural resource income"
immediately after the word "royalty" appearing in
paragraph (b) ;

(b) deleting paragraph (h);

(c) deleting the word "section" wherever it appears in
the proviso and substituting therefor the word
"subsection";

(d) inserting the following new paragraph
immediately after paragraph (ii) of the proviso!

(iii) for the avoidance of doubt, the expression
"non-resident person" shall include both head
office and other offices of the non- resident
person.

(e) re-numbering the existing provisionas subsection
(1) and inserting the following new subsection -

(2) A net gain referred to in section 3(2)(g) is deemed
to be income that accrued in or was derived from Kenya.

7. Section 15 of the Income Tax Act is amended-

(a) in subsection (2), by deleting paragraph (m);

(b) by renumbering subsection (aA) as subsection (5)
and inserting the following new subsection-

(5A) For the purpose of section 3(2Xg), the
amount of the net gain to be included in income
chargeable to tax is-

(a) if the interest derives more than fifty per
cent of its value, directly or indirectly,
from immovable property in Kenya, the
full amount of the net gain; or

(b) for any other case, the amount computed
according to the following formula -

Amcndment of
section 15 ofCap.
470.
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\I
AxB/C

Where-

A is the amount of the net gFin;

B is the value of the interest derived,
,'r directly or indirectly, from

immovable property in Kenya; and

C is the total value of the interest.

(c) in subsection (7), by inserting the following new
paragraph immediately after paragraph (ivA)-

(ivB) income of a licensee from one licence area

or a contractor from one contract area as

determined in accordance with the Ninth
Schedule.

8. Section 16 of the Income Tax Act is amended in
subsection (2)by deleting the expression "section
5(4)(a)"appearing in paragraph (aXiii) and substituting
therefbr the expression "section S(aXa) and (aa)".

9. Section 18 of the Income Tax Act is amended,
by-

(a) inserting the words "or through its permanent
establishment" immediately after the words
"resident person" wherever they occur in
subsection (3);

(b) deleting the words "the foreign head office or
other offices of a non-resident person" appearing
in subsection (5) and substituting therefor the
words "the non-resident person";

(c) inserting the following proviso immediately after
the subsection-

Amendment to
rection 16 of Cap.
470.

Amendment to
section 18 ofCap
470.
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Provided that for the avoidance of doubt, the
expression "non-resident person" shall include both the
head office and other offices of the non-resident person.

(d) deleting subsection (7).

10. Section 34 of the Income Tax Act is amended in Amcndmcntor
section 34 of

subsection (2)- caP47o'

(a) by inserting the words "or natural resource' . 
income" immediately after the word "royaliy"
appearing in paragraph (b);

(b) by deleting paragraPh (k).

11. Section 35 of the Income Tax Act is amended- lffifff:li",
(a) in subsection (1) by 

+tcj'

(i) inserting the words "or natural resource
income" immediatel y afterthe word "royalty'l
appearing in paragraph (b); ana

(ii) deleting paragraph (k).

(b) in subsection (3) by-

(i) inserting the words "or natural resource
income" immediately after the word "royalty"
appearing in paragraph (g);

(ii) deleting paragraph O.

12. Section 41 of the Income Tax Act is amended- lffi#"i||:,

(a) in subsection (1), by deleting the words 
470

"notwithstanding anything" and inserting the

words "subject to subsection (5) but
notwithstanding any other provision"; and

(b) by inserting the following new subsections
immediately after subsection (4)-

I
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(5) Subject to subsection (6), where an

affangement made under this section provides
that income derived from Kenya is exempt or
excluded from tax, or the application of the-

rurangement results in a reduction in the rate of
Kenyan toX, the benefit of that exemption,
exclusion, or reduction shall not be available to a
person who, for the purposes of the arrangement,
is a resident of the other contracting state if fifty
per cent or more of the underlying ownership of
that person is held by an individual or individuals
who are not residents of that other contracting
state for the purposes of the agreement.

(6) Subsection (5) shall not apply if the resident of the

other contracting state is a company listed in a stock

exchange in that other contracting state.

(7) In this section, the terms "person" and "underlying
ownership" have the meaning assigned to them in the Ninth
Schedule."

13. The Income Tax Act is amended by repealing
section 53.

14. Section 54A of the Income Tax Act is amended

by inserting the following new subsection immediately
after subsection (1)-

(1A) For the purposes of this section, the

carrying on of business includes any activity
giving rise to income other than employment
income.

15.The Income Tax Act is amended by inserting the

following new section immediately after section 54A-

Supply ofrnformation
upon change in
particulars.

54B. Every person whose income is

chargeable to tax under this Act shall notify
the Commissioner of any changes in the

following particulars within thirty days of
the occurrence ofthe change-

Repeal of section 53
of Cap. 4?0

Amendment of
section 54A of
Cap.470.

Insertion of section
54B in Cap.4?0.

I

i
I
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(a) the place of business, trading name
and contact address;

(b) in the case of-

(i) an incorporated person, of the
. persons with shareholding of

ten per cent or more of the
issued share capital;

(ii) a nominee ownership, to
disclose the beneficial owner of
the shareholding;

(iii) a trust, full identity and
address details of settlors and
beneficiaries of the trust;

(iv) a partnership, the identity and
address of all partners; or

(v) cessation or sale of business,
all relevant information
regarding liquidation or details
of new ownership.

16. Section 72 ofthe Income Tax Act is amended in *ffif#:'r"J,,
subsection (1) by deleting paragraph (b). 470.

17. The Income Tax Act is amended by repealing }i3:?.;;;:'"'o
section 74.

lE. Section 74A of the Income Tax Act is amended Amendmentor

by deleting the expression o'and 74" appearing in ;;ctionTaAorcan'

subsection (1).

19. Section 92 of the Income Tax Act is amended by ffiJfff:r'*
deleting subsection (3). 47o.

20. The First Schedule to the Income Tax Act is Amendmentorthe
First Schedule to

amended by deleting the words "local authority'? appearing cap.4lo.

in paragraph 8 and substituting therefor the words "county
government".
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21. The Second Schedule to the Income Tax Act is
amended-

(a) in paragraph 7(3),by-

(i) inserting the following new subparagraph
immediately after subparagraph (c)-

(cc) petroleum pipeline; and

(ii) deleting the expression "subparagraph (a)" and
substituting therefore the exptession
o'subparagraph (cc) or (d)",

(b) deleting Part III;

(c) inserting the words "or machinery referred to in
paragraph (g)" immediately after the expression
"machinery referred to in subparagraph (0"
appearing in paragraph 24(I).

22.The Third Schedule to the Income Tax Act is

amended-

(a) in paragraph 3, by-

(i) deleting the words "other than management or
professional fee deductible under paragtaph
5(2Xg) of the Ninth Schedule" appearing in
subparagraph (a);

(ii) inserting the words "or natural resource income"
imrnediately after the word "royaltyl' appearing
in subparagraph (b);

(iii) deleting the words "other than interest which is
deductible under paragraph 5(2Xh) of the
Ninth Schedule" appearing in paragraph (eXi);

(iv) deleting subparagraph (i);

(v) deleting subparagraph 0); anA

Aintrdment of
Second Schedule to
Cap.470.

Amendment of
Third Schedule to
Cap.47O.
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(vi) deleting subparagraPh (n);

(b) in paragraph 5-

(i) by inserting the words "or natural resource
income" immediately after the word "royalty"
appearing in subParagraPh (g); and

(ii) by deleting subparagraph (k).

23. The Income Tax Act is amended by repealing the ::i:::fll,"
Ninth Schedule and substituting therefor the new Schedule NinthSchedureto

set out in the Schedule hereto. cap,'41o'

24, TheThirteenth Schedule to the Income Tax Act is +#::ffHt"ffi"
amended by- toCaP'470'

(a) deleting the item "Local Authorities - Approval of
plans and payment of water deposits" and;

(b) inserting thereof the following new items-

County Government - payment of services falling
under County Finance Act

Water service providers-payment of water deposit
and connection of water meters.

PART III-MISCELLANEOUS

25.Section 2 of the Competition Act, 2010 is amended tfflfT".}X,
UV - 

No 12 of 2o1o'

(a) inserting the following new definitions in proper
alphabetical sequence-,,

"agreement" when used in relation to a restricted
practice, includes a contract, arrangement or understanding,
whether legally enforceable or not;

"concerted practice" means co-operative or co-
ordinated conduct between firms, achieved through direct
or indirect contact, that replaces their independent action,
but which does not amount to an agreement;
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"market power" means the power of a firm to control
prices, to exclude competition or to behave toan
appreciable extent,independently of its competitors,
customers or suppliers;

"unwarranted concentration of economic
power"means the existence of cross-directorship between
two distinct undertakings or companies producing
substantially similar goods or services and whose combined
market share is more than forty per cent;

(b) deleting the definition of the term "undertaking" and
substituting therefor the following new definition-

"undefiaking" means any business activity intended to
be carried on, or carried on, for gain or reward by a person, a
partnership or a trust in the production, supply or distibution
of goods or the provision of any service.

26. Section 4 of the Competition Act, 2OlO is
amended in subsection (2) by deleting the words "defining
markets" appearing immediately after the word "in".

27. Section 21 of the Competition Act, 2Ol0 is
amended-

(a) in subsection (1), by deleting the words "section C
of this Part"appearing immediately after the words
"the provisions of' and substituting therefor the
words "section D of this Part".

O) in subsection (3), by deleting the words "of legal
protection" appearing in paragraph (h) and
substituting therefor the words "of fair, reasonable
and non-discriminatory use".

2E. Section 23 of the Competition Act, 2010 is
amended by inserting the following new subsection
immediately after subsection( 1) -

(2) Notwithstanding subsection (1), an undertaking shall
also be deemed to abuse its dominant position for the
purposes of this Act where the undertaking-

Amcndment to
section 4 of Act
No.12 of 2010.

Amcndment to
rcction 21 of No.l2
of 2010.

Amcndmcnts to
section 23 of No.12
of 2010.
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(a) though not dominant, controls at least forty per cent
but not more than fifty per cent of the market share

unless it can show that it does not have market
power; or

(b) controls less than forty per cent of the market share

but has market power.

29. Section 29 of the Competition Act, 2OlO is
amended by deleting the word "may" appearing in
subsection (1) and subqtituting therefor the word "sha11".'

30. Section 30 of the Competition Act. 2O1O is
amended, by-

(a) renumbering the existing section as subsection (1);

(b) ins,ertr-rg the following new subsection immediately
after subsection (1)-

(2) The Authority may, with the approval of the Cabinet
Secretary, by notice in the Gazettg, exclude any category of
decisions, practices or agreements by or between

undertakings from the application ofthe provisions thisPart.

31. Section 40 of the Competition Act, 2OlO is
amended in subsection (1) by inserting the words "within
thirty days of receiving the Authority's decision"
immediately after the word "Tribunal".

32. The Competition Act, 2010 is amended by
inserting the following new section immediately after
section 89-
Iniencvprcsramme 89A. (1) The Authority may operate a

leniency programme where an undertaking
that voluntarily discloses the existence of an

agreement or practice that is prohibited
under this Act and co-operates with the

Authority in the investigation of the

agreement or practice, rnay not be subject to

all or part of a fine that could otherwise be

imposed under this Act.

Amendment to
section 29 ofNo.12
of 2010.

Amendment to
section 30 ofNo.12
of 201 0

Amendment to
rection 40 of No.l2
of 2010.

Insrtion of section
89A in No.12 of
20t0.
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(2) The details of the leniency programme under
subsection(l) shall be set out in the guidelines of the
Authority.

33. Section 2 of the National Social Security Fund gffifT:}'^:: -,
Act, 2013 is amended in subsection (1) by deleting the or2013.

definition of the word "actuary" and substituting therefor
the following new definition-

"actuary" has the meaning assigned to it in the
Retirement Benefits Act, 1997; No.3 or reeT

34. Section 21 of the National Social Security Fund *ST|:|'J. *
Act,2013 is amended in subsection (2) by inserting the or2013.

words "and provident funds" immediately after the words
"Pension Fund" appearing in paragraph (d).

35. Section 27 of the National Social Security Fund ffffffl!"$. -,
Act,2013 is amended by deleting the phrase "within one or2013.

month" appearing in subsection (1) and substituting
therefor the words "by the tenth day".

36. The National Social Security Fund Act, 2013 is lfflfffl!"i..,
amended by deleting section 47 and replacing it with the or2013.

following new section-

frI,I:;il:!ffJ' 47. The pavment of benefits and the
general administration of the Fund shall be in
accordance with the provisions of the
Retirement Benef,rts Act, 1997 .

37. Section 51 of National Social Security Fund Act, iffijTil!",i".*
2013 is amended by deleting the words "six months" ;i;dn. 

-

appearing in subsection (2) and substituting therefor the
words "three months".

38. Section 70 of the National Social Security Act, *ffjffi:..",i...,
2013 is amended by inserting the following proviso orzot3.

immediately after paragraph (a)-
Provided that the provisions of this paragraph shall

come into effect on the commencement date of the Public
Service Superannuation Scheme Act, 2Ol2:. No8or20r2
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scrmDULE (s.23)

MNTH SCHEDULE

TAXATION OF EXTRACTTVE II\DUSTRIES

PMT I-INTERPRETATION

1. In this Schedule, unless the context otherwise Interpretation'

requires-

"consideratiofl", h relation to the disposal of an interest
in a person, a mining or petoleum right, or mining or
pefroleum information, means the total amount received or
receivable for the disposal, including the fair market value of
any amount in kind determined at the time of the disposal;

"confracf area" means the area that is the subject of a
peffoleum agreement and, if any part of that area is
relinquished pursuant to the agreement, contract area means
the confract area that was originally granted;

"confactor" means a person with whom the
Government has concluded a petroleum agreement and
includes any successor or assignee of the person;

"cost", in relation to an interest in a person, a mining or
petroleum right, or mining or petroleum infotmation, means
the total consideration given for the acquisition of the
interest, right, or information, including the fair market value
of any amount given in kind determined at the time the
amount is given;

"development expendifure" means capital expendifure
incurred by a contractor when undertaking operations
authorised under a development plan, other than social
infrastructure or expenditure to which Part tr of the Second
Schedule applies, and includes expenditure whenever
incurred in acquiring -

(a) an interest in a petroleum agreement other than an
interest referred to in paragraph (a) of the definition
of "exploration expenditure"; or

i

t

I

{

i
I
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I

(b) petroleum information other than information
referred to in paragraph (b) of the definition of
"exploration expenditure" ;

"development plao" means a development plan
prepared and adopted under a petroleum agreement;

"disposal", in-

(a) relation to an interest in a person, a mining or
petroleum right, or mining or petroleum
information, means any change in the ownership
of the interest, right, or information, including by
way of sale, ffansfer, assignment, or exchange;

(b) the case of, an interest in a person, includes the
cancellation or redemption of the interest;

"exploration expenditure" means expenditure incurred
by a contractor in undertaking exploration operations
authorised under a peffoleum agreement, other than social
infrastructure expenditure or expenditure to which Part II
of the Second Schedule applies, and includes expenditure
incurred in acquiring-

(a) an interest in a petroleum agreement from the
Government or under a farm-out agreement; or

(b) petroleum information relating to exploration
operations from the Government or under a farm-
out agreement;

"exploration operations" means work authorised under
a petroleum agreement in the search for petroleum prior to
the approval of a development plan and includes-

(a) geological, geophysical, and geochemical surveys
and analyses;

(b) aerial mapping;

(c) investigations of subsurface geology;
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(d) statigraphic tests;

(e) the drilling of wells to test a geological feature that
has not already been determined to contain
producible petoleum sufficient for commercial
production; or

(0 any other work that is necessarily connected with
activities described in paragraphs (a) to (e);

"extraction expenditure" mehns capital expenditure
incurred by a licensee when undertaking operations
authorised under an extraction right, other than social
infrastructure expenditure or expenditure to which Part II
of the Second Schedule applies, and includes expenditure
whenever incurred in acquiring-

(a) an interest in a mining right other than an interest
referred to in paragraph (a) of the definition of
"prospecting expenditure"; or

(b) mining information other than information
referred to in paragraph (b) of the definition of
"prospecting expenditure" ;

(c) a right to extract minerals issued or granted under cap' 306

the Mining Act; or

(d) a right to extract geothermal resources issued or
granted under the GEothermal Resources Act; cap' 314A

"fatm-out agreement" means an agreement to which
paragraph 14 applies;

'ointerest in a person" includes a share or other
membership interest in a company, an interest in a
partnership or trust, or any other ownership interest in a

person;

"licence area" means the area that is the subject of a
mining right;
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"licensee" means a person who has been issued with, or
granted, a mining right;

"minerals" has the meaning assigned to it in the cap 306

Mining Act;

"mining information" means information relating to
mining operations;

"mining operations" means authorised operations
undertaken under a mining right;

"mining right" means a prospecting or extraction
right;

"person" includes an individual, company,
partnership, trust, government, or similar body or
association;

"petroleum agreement" has the meaning assigned to it cap' 308

in the Petroleum @xploration and Production) Act;

"Petroleum (Exploration and Production) Act" means Cap308

the Petroleum (Exploration and Production) Act, or any
successor legislation dealing with the exploration,
development, production, and transportation of petroleum;

"prospecting expenditure" means expenditure incurred
in undertaking operations authorised under a prospecting
right, other than social infrastructure expenditure or
expenditure to which Part II of the Second Schedule
applies, and includes expenditure incurred in acquiring -

(a) an interest in a prospecting right from the
Government or under a farm-out agreement; or

(b) prospecting information from the Government or
under a farm-out agreement;

"prospecting information" means mining information
relating to the search for minerals under a prospecting
right;

"prospecting right" means any of the following-
(a) a right to prospect for minerals issued or granted 

cap.306
under the Mining Act;

2759
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(b) an authority or right to search for geothermal
resources issued or granted under the Geothermal cap.3r4A

Resources Act;

"social infrastructure expenditure" means capital
expenditure incurred by a licensee or contractor on the
construction of a public school, hospital, road, or any
similar social infrastructure;

"subcontractor" means a person supplying services
other than a person supplying services as an employee to-

(a) a licensee in respect of mining operations
undertaken by the licensee; or

(b) a contractor in respect of petroleum operations
undertaken by the conffactor;

"underlying ownership", in relation to a person, means

an interest in the person held directly, or indirectly through
an interposed person or persons, by an individual or by a

person not ultimately owned by the individuals

(2) Unless the context otherwise requires, any term
that is not defined in this Act but is defined in the Mining
Act, Geothermal Resources Act or Petroleirm (Exploration
and Production) Act, has the meaning assigned in the

Mining Act, Geothermal Resources Act or Petroleum
(Exploration and Production) Act, as the case may be.

(3) Where more than one person has signed a

petroleum agreement, each person shall be considered as a

contractor for the purposes of this Schedule.

( ) In case of a deduction on social infrastructure
expenditure, section 15(2Xx) shall apply.

PART II-MINING OPERATIONS

2. (l) A licensee is subject to tax in accordance with ff]f[T.*
this Act but subject to the modifications in this Schedule

shall prevail.
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(2) Where there is any inconsistency between this
Schedule and any other provision of this Act regarding the
taxation of a licensee, this Schedule shall prevail.

(3) The cotporate rate specified under paragraph 2 of
Head B of the Third Schedule shall be the rate of income
tax applicable to a licensee that is a company.

3. (1) Subject to subparagraph (5), a deduction for
expenditure to the extent incurred by a licensee when
undertaking mining operations in a licence area during a

year of income shall only be allowed against the income
derived by the licensee from the mining operations in the
licence area during that year.

(2) If a licensee suffers a loss in respect of mining
operations in a licence area for a year of income, the
amount of the loss shall be carried forward and allowed as

a deduction against the income of the licensee derived from
mining operations in the licence area in the next following
year of income of the licensee.

(3) The amount of a loss for a year of income that is
not deducted under subparagraph (2) shall be carried
forward by the licensee to the next following year of
income and be deductible in that year in accordance with
subparagraph (2), and so on until the loss is fully deducted
or the mining operations in the licence area cease.

(4) If a licensee has carried forward a loss for a licence
area under subparagraph (2) for rnore than one year of
income, the loss of the earliest year of income shall be
allowed as a deduction first.

(s) If -
(a) a licensee has ceased mining operations under a

mining right in a licence area; and

(b) the licensee suffers a loss in relation to the mining
operations under the mining right in the licence
area for a year of income that has not been
deducted under subparagraph (2),

Limitation of
deductions relating
to mining
operahons.

I

t
I

I
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the licensee may elect, by notice in writing to the
Commissioner, to treat the loss as a loss under
subparagraph (2) in relation to another licence area in
which tfie tcensee undertakes mining operations if the area

covered by the second-mentioned licence area falls wholly
within the area covered by the first-mentioned licence area.

(6) If-

(a) a licensee has ceased mining operations under a
mining right in a licence area during a year of
income and has a loss in relation to the mining
operations under the mining right in the licence area
for that year; and

(b) subparagraph (5) does not apply to the licensee in
respect of the ceased mining operations,

the licensee may elect, by notice in writing to the
Commissioner, to treat the loss as a loss in relation to the
mining operations undertaken by the licensee in the licence
area in the previous year of income.

(7) The amount of a loss for a year of income that is
not deducted under subparagraph (6) may be carried back
for not more than three years of income from the year in
which the loss arose.

(8) A licensee has a loss in relation to mining
operations in a licence area for ayear of income if the total
deductions of a licensee in respect of mining operations
undertaken by the licensee in the licence area during the
year exceed the total amount of income derived from such
operations in the area for the year.

4. (1) A licensee shall be allowed a deduction for Prospecting

prospecting expenditure in the year of income in which the 
expenditurc'

licensee incurred the expenditure.

(2) Subject to paragraph 13, if a licensee-
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(a) disposes of an interest in a mining right or
information the cost of which was deducted as
prospecting expenditure under subparagraph (1);
or

(b) otherwise recovers or recoups an amount deducted
as prospecting expenditure under subparagraph
( 1),

the consideration for the disposal, or the amount recovered
or recouped, is income of the licensee charged to tax under
section 3(2XaXi) in the year of income in which the interest
is disposed of or the amount is otherwise recovered or
recouped.

(3) For the purposes of Part tr of the Second Schedule,
the rate of depreciation for machinery first used to
undertake operations under a prospecting right is one
hundred per cent.

5.(1) Subject to subparagraphs (2) and (3), a licensee
shall be allowed a deduction for extraction expenditure in
the year of income in which the licensee incurred the
expenditure and in the following years of income until the
expenditure has been fully deducted and the deduction for
each year of income is twenty per cent of the amount of the
expenditure.

(2) If a licensee incurs extraction expenditure before
the commencement of commercial production,
subparagraph (1) shall apply on the basis that the
expenditure was incurred at the commencement of
commercial production.

(3) The amount of the deduction allowed under
subparagraph (1) for the year of income in which the
commencement of commercial production occurs is
computed according to the following formula-

AxB/C
Where-

A is the amount of the expenditure;

Extraction
cxpenditure.
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B is the number of days in the period beginning on the
date of commencement of cornmercial production
and ending on the last day of the year of income in
which commercial production commenced; and

C is the number of days in the year of income in
which commercial production commenced.

(4) The total deductions allowed to a licensee undgr
this paragraph for extraction expenditure for the current
year bf income and all previous years of income shall not
exceed the amount of the expenditure.

(5) Subject to paragraph 13, if a licensee disposes of
an interest in a mining right or information the cost of
which was deducted as extraction expenditure under
subparagraph (1) during a year of income, no deduction
shall be allowed for the exffaction expenditure for that year
and-

(a) if the consideration for the disposal exceeds the
written down value of the interest or information
at the tirne of disposal, the amount of the excess is
income of the licensee charged to tax under
section 3(2)(a)(i) in the year of income in which
the disposal occurred; or

(b) if the written down value of the interest or
information at the time of disposal exceeds the
consideration for the disposal, the licensee shall be
allowed a deduction for the amount of the excess
in the year of income in which the disposal
occurred.

(6) Except where subparagraph (5) applies, if a

licensee recovers or recoups an amount deducted as

extraction expenditure under subparagraph (1), the amount
recovered or recouped shall be income of the licensee
charged to tax under section 3(2Xa)(i) in the year of
income in which the amount is recovered or recouped.

(7) In this paragraph-
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o'commencement of commercial production" means
the first period of thirty consecutive days during which the
average level of production on the twenty five highest
production days in the thirty-day period reaches such
production level as may be determined by the Cabinet
Secretary responsible for mining; and

"written down value", in relation to an interest in a

mining right or information of a licensee, means the cost of
the right or information reduced by the deductions allowed
to the licensee in respect of the right or information under
this paragraph.

6. (1) A contribution made by a licensee to a

rehabilitation fund in accordance with an approved
rehabilitation plan relating the licensee's.mining operations
shall be allowed as a deduction for the year of income in
which the contribution was made.

(2) An expenditure incurred by a licensee in carrying
out work required by an approved rehabilitation plan in
respect of the licensee's mining operations shall be allowed
as a deduction for the year oT income in which the
expenditure is incurred:

Provided that the work is not paid for, directly or
indirectly, from money made available out of the licensee's
rehabilitation fund for the licensee's mining operations.

(3) An amount accumulated in or withdrawn from a

rehabilitation fund to meet expenditure incurred under an
approved rehabilitation plan shall be exempt from tax.

(4) Subject to subparagraph (5), an amount withdrawn
from a rehabilitation fund and returned to the licensee shall
be considered as income of the licensee and shall be
charged to tax under section 3(2XaXi) in the year of
income in which the amount was returned to the licensee.

(5) Any surplus in a rehabilitation fund of a licensee at
the time of completion of rehabilitation shall be considered
as income of the licensee and shall be charged to tax under
section 3(2)(aXD in the year of income in which
rehabilitation is completed.

Rehabilitation
expenditure.
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(6) In this paragraph-

"approved rehabilitation plan'; means a plan for the
rehabilitation of a mine site approved by the Cabinet
Secretary responsible for mining; and

"rehabilitation fund" means a fund or account required
to be established under a mining right to provide for the
future payment of remedial work to the licence area
covered by the mining right and is managed jointly by the
Cabinet Secretary responsible for mining and the licensee.

PART TII-PETROLEUM OPERATIONS

7. (1) A contactor is subject to tax in accordance with raxationor

this Actbut subject to the modifications inthis Schedule. contractors'

(2)It there is any inconsistency between this Schedule
and any other provision the Act, in relation to the taxation
of a contractor this Schedule.

(3) The rate of income tax applicable to a conffactor
is-

(a) in the case of a resident company, thirty per cent;
or

(b) in the case of a non-resident company, thirty seven
and a half per cent.

8. (1) A deduction for expenditure to the extent
incurred by a contractor in undertaking petroleum
operations in a contract area during a year of income shall
be allowed only against the income derived by the
conffactor from the petroleum operations in the contract
area during the year.

(2) If a contactor suffers a loss in respect of
petroleum operations in a contract atea for a year of
income, the amount of the loss shall be carried forward and
allowed as a deduction against the income of the contractor
derived from petroleum operations in the contract area in
the next following year of income of the contractor.

t

I
I

Limitation of
deductions relating
to lrtroleum
opcrations.
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which the loss arose.

(7) A contractor suffers a loss in relation to petoleum
operations in a confract area for a year of income if the
total deductions of a contractor in respect of petroleum
operations undertaken by the contractor in the coitract area
during the year exceed the total amount of income derived
from such operations in the area for the year.

9. (1) A contractor shall be allowed a deduction for Exproration

exploration expenditure in the y"* oi income in which the expenditurb

(2) Subject to paragraph 13, if a contractor-

,i G----- l^ !lt
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(a) disposes of an interest in a petroleum agreement or
information the cost of which was deducted as

exploration expenditure under subparagraph (1);
or

(b) otherwise reeovers or recoups an amount deducted
as exploration expenditure under subparagraph (1),

the consideration for the disposal, or the amount recovered
or recouped, shall be considered as income of the
contractor and be charged to tax under section 3(2Xa)(i) in
the year of income in which the interest is disposed of or
the amount is otherwise recovered or recouped.

(3) For the purposes of Part II of the Second Schedule,
the rate of depreciation for machinery first used to
undertake exploration operations sha1l one hundred per
cent.

10. (1) Subject to subparagraphs (2) and (3), a

contractor shall be allowed a deduction for development
expenditure in the year of income in which the contractor
incurred the expenditure and in following years of income
until the expenditure has been fully deducted and the
deduction for each year of income shall be twenty per cent
of the amount of the expenditure.

(2) If a contractor incurs development expenditure
before the commencement of commercial production,
subparagraph (1) shall apply on the basis that the
expenditure was incurred at the time of commencement of
commercial production

(3) The amount of the deduction allowed under
subparagraph (l) for the year of income in which
commencement of commercial production occurs shall be
computed according to the following formula:

AxB/C

Where-

A is the amount of the expenditure;

Development
expenditure
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"commencement of commercial production" means
the first day of commercial production as determined under
the petroleum agreement; and

"written down value", in relation to an interest in a

petroleum agreement or information of a confractor, means
the acquisition cost of the interest or information reduced
by the deductions allowed to the conffactor in respect of the
interest or information under this paragraph.

11. (1) A conffactor shall be allowed a deduction for
the amount that the contractor transfers to a an escrow
account during a year of income as required under an
approved decommissioning plan for a contract area made
under a petroleum agreement to finance expenditure
expected to be incurred by the contractor in the
abandonment and decommissioning of petroleum
operations undertaken under the petroleum agreement.

(2) Subject to subparagraph (3), a contractor shall be
allowed a deduction for expenditure incurred by the
contractor under an approved decommissioning plan in the
abandonment and decommissioning of petroleum
operations in a contract area.

(3) A deduction shall not be allowed under
subparagraph (2) for expenditure incurred in the
abandonment and decommissioning of peffoleum
operations in a contract area if the expenditure is paid for,
directly or indirectly, from money made available out of
the escrow account established under the decommissioning
plan for the contract area to finance such expenditure.

( )An amount accumulated in an escrow account, or
an amount withdrawn from an escrow account to meet
expenditure incurred under an approved decommissioning
plan for a contract area, shall be exempt from tax.

(5) An amount withdrawn from the escrow account
and returned to the contractor shall be considered income
of the contractor charged to tax under section 3(2XaXi) in
the year of income in which the amount was returned to the
contractor.

Decommissioning
expcnditure.
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(b) the consideration given by the transferee for the
interest wholly or partly includes the transferee
undertaking some or all of the work commitments
of the licensee or contractor under the right or
agreement.

(2) lt this paragraph applies, and the transfer of the
interest occurs at the time the farm-out agreement is
entered into, the consideration received by the licensee or
contractor for the interest shall not include the value of any
work undertaken by the transferee on behalf of the licensee
or contractor.

(3) If this paragraph applies and the transfer of the
interest is deferred until the transferee completes some or
all of the work commitments of the licensee or contractor
under the mining right or petroleum agreement-

(a) any amount in money payable under the farm-out
agreement before the transfer of the interest shall
be included in the income of the contractor
charged to tax under section 3(2Xa)(i) in the year
of income in which the amount is payable; and

(b) the value of any work undertaken by the transferee
on behalf of the licensee or contractor shall be
excluded in-

(i) the consideration received by the licensee or
contractor for the transfer of the interest; or

(ii) the income of the contractor charged to tax
under this Act.

(4) If an interest referred to in subparagraph (3) is
subsequently transferred, the consideration received by the
licensee or contractor shall not include any amount
included in the income of the licensee or contractor charged
to tax under subparagraph (3Xa).

L4. (1) A licensee or a contractor shall immediately
notify the Commissioner, in writing, if there is a ten per
cent or more change in the underlying ownership of a
licensee or contractor.

Indirect transfers of
interest.
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(2) It the person disposing of the interest to which the
notice under subparagraph (1) relates is a non-resident
person, the licensee or contractor shall be liable, as agent of
the non-resident person, for any tax payable under this Act
by the non-resident person in respect of the disposal.

15. (1) Subject to subparagraph (3), a non-resident
subcontractor who derives a fee for the provision of
services (referred to in this paragraph as a..services fee") to
a licensee or contractor in respect of mining or petroleum
operations shall be liable to pay non-resident withholding
tax at the rate specified in subparagraph (2) on the grosi
amount of the services fee.

(2) The rate of withholding tax under subparagraph (1)
is-

(a) for a service fee paid by a contractor,5.625Vo; or

(b) for a service fee paid by a licensee, twenty per
cent.

(3) Subparagraph (l) shall not apply if the
subcontractor provides the services giving rise to the fee
through a permanent establishment in Kenya.

(4) A services fee to which subparagraph (3) applies
shall be deemed to be income that accrued in oi 

-was

derived from Kenya for the purposes of section 3 and be
assessed to the subcontractor under section 44.

(5) 
14, 

licensee or contractor paying a services fee to a
non-resident subcontractor that is subject to non-resident
withholding tax under subparagraph (l) shall deduct tax
from the gross amount paid at the rate specified in
subparagraph (2).

(6) A licensee or contractor to whom subparagraph (5)
applies shall deduct the withholding tax attheiarliir of- '

(a) the time the licensee or contractor credits the
services fee to the account of the non-resident
subcontractor; or

Taxation of
subcontactors.
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(b) the time the fee is actually paid.

(7) Section 35(5) and (6) shall apply to non-resident
withholding tax that a licensee or contractor is required to
deduct under subparagraph (5) on the basis that the tax is
tax deducted under section 35(1).

(8) Non-resident withholding tax imposed under
subparagraph (1) shall be a final tax on the services fee and
shall not be included in the calculation of the total income
of the subcontractor.

(9) In this section, "non-resident subcontractor" means
a subcontractor that is not a resident and includes a
subcontractor that is a foreign government or foreign
government body.

16. The rate of withholding tax to be deducted by a

contractor under section 35(l) is-
(a) in the case of dividends, ten per cent of the gross

amount of the dividend payable;

(b) in the case of interest, fifteen per cent of the gross
amount of tho interest payable;

(c) in the case of royalties or a natural resource
income twenty per cent of the gross amount of the
royalty payable or natural resource income; or

(d) in the case of management or professional fees,

twelve and a half per cent of the gross amount of
the management or professional fee payable.

17. An amount that is by virtue of this Schedule sourceorincome'

charged to tax under section 3(2XaXi) shall be deemed to
be income that accrued in or was derived from Kenya.

lE. Section l6(2XD(i) applies to a contractor or Dcductibilitvor

Iicensee on the basis that the reference to "three" is treated 
interest'

as a reference to "two".

Deductron of
withholdmg tax by
contractor.
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19. (1) Subject to subparagraph (2), hedging
transactions entered into by a licensee oi contractor shall be

:^.
treated as a specified source of income for the purposes of
sectron l5(/).

.i

(2) Subparagraph (1) does not apply to an approved
hedging transaction entered into by a licensee or contractor
that has an annual turnover of less than ten million shillings
as required to obtain project finance and approved by the

(3) In this paragraph, "hedging uansaction" means a
ffansaction entered into by a licensee or conffactror to manage

Hedging
traniactions.
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Section 2 of No. 1 2 of 201 0 which it is intended to amend-

2. Interpretation

In this Act, unless the context otherwise requires-

"undertaking" means any business carried on for gain or reward by
an individual, a body corporate, an unincorporated body of persons or a
trust in the production, supply or distribution of goods or the provision of
any service.

Section 21 of No. l2 of 2010which it is intended to amend-

21. Restrictive trade practices

(l) Agreements between undertakings, decisions by associations of
undertakings, decisions by undertakings or concerted practices by
undertakings which have as their object or effect the prevention, distortion
or lessening of competition in trade in any goods or services in Kenya, or
apart of Kenya, are prohibited, unless they are exempt in acqordance with
the provisions of Section C of this Part.

(3) Without prejudice to the generality of the provisions of
subsection (1), that subsection applies in particular to any agreement,
decision or concerted practice which-

(h) amounts to the use of an intellectual property right in a manner
that goes beyond the limits of legal protection.

Section 23 of No. 12 of 2010 which it is intended to amend-

23. Criteia for determining dominant position

(1) For purposes of this section, "dominant undertaking" means an

undertaking which-
(a) produces, supplies, distributes or otherwise controls not less than

one-half of the total goods of any description which are

produced, supplied or distributed in Kenya or any substantial part
thereof; or

(b) provides or otherwise controls not less than one-half of the
services which are rendered in Kenya or any substantial part
thereof.
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Sectton 29 of No. 12 of 2010 which it is intended to amend*

29. Exemption in respect of professional rules

(1) A professional association whose rules contain a restriction that
has the effect of prwenting, distorting or lessening competition in a
market may apply in writing or in the prescribed manner to the Authority
for an exemption in terms of subsection (2).

Section 30 of No. t2 of 2010 which it is intended to amend-

30. Notification of grant, revocation or amendmeni of exemption

Th€ Authority shall; as soon as is practicable, cause to be published
im th€ Gazette notice of every exemption granted, and of every exemption
rEvoked togetliler with the reasons thereof, under any provision of this
Faft.

Seetiow 4A' af No, I 2 of 20 I 0 which it is intended to amend-

Si Aryreats to. the Tribunal

(li).A p€rsori aggrieved by a determination of the Authority made
r;ulder this Fart'shal'l appeal in writing to the Tribunal.

Seetion ? olh{a, 45 of 201,'3 which it is intended to amend-

2.Interpre@tion

(I)i[nthis Aet, unless the context otherwise requires-

"er.uployer"rneans a person, public body, firm, corporation or
oomf,any w,ho"or whioh has entered into a contract of service and includes
the Governrraenf,

Section 21 of No. 45 of 2013 which it is intended to amend-

21.. Contracting out by employer

()l The opt out'undbr subsection (1) ntay be exercised'subject to the
following conditions--

(d)rwhere such"approval is received, Tier II Pension Fund Credits in
respect of the employees shall be transferred from the Pension
Fund to the approved contacted- out scheme; and
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Section 27 of No. 45 of 2013 whieh it is intended to amend-

27. Penalty for default in payment and incorrect contributions

(1) If any contribution for which a contributing employer_is- required

to pay io the Fund is not paid within one month after the end of the month

in which the last day of the contribution period to whiph it falls, a sum

equal to five per cent of the amount of that conhibution shall be added to

the contributibn for each month or part of a month that the amount due

remains unpaid, and any such additional amount shatl be recoverable at

the same time and in the same manner as the conhibution to which it is
added.

Section 47 of No. 45 of 2013 which it is intended to amend-

47. Regulations regarding benefits under this Act

(1) The Cabinet Secretary, in consultation with the Board, may malce

regulations to regulate any matter relating to benefits payable from the

Fund and such regulations maY-

(a) provide for the manner of making and determination of any claim
io a benefit by a member or as a dependant relative;

(b) require attendance for and submission to such medical or other' - 
examination as may be prescribed for members or dependant

relatives claiming benefit;

(c) provide for the postponement of any payment of benefit pending

the determination of any relevant inqurry;

(d) provide which benefit shall be paid in any case where a member' 'of 
*re Fund is entitled to claim more than one description of

benefits at anY one time;

(e) provide for any benefit, other than emigration grant, to be

converted into and paid an annuity or other recurrent payment, or

to be paid by installments in such circumstances and subject to

such c-onditions and in such manner as my be prescribed;

(0 make provision for enabling or requiring a person to be appointed' ' 
to receive a benefit on behalf of any other person, or to exercise

any right or power under this Act on behalf of a person entitled to
a benefit who is unable, for the time being, to act; or

(S) make provision for the imposition of any conditions on the

application of any benefit paia to a person for the benefit of any

other Person.
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(2) The regulations under this section may provide for the

determination by an officer appointed by the Cabinet Secretary, or by a
person or tribunil appointed or constituted in accordance with this Act, of
iny question arising under this Act, including any claim for benefit.

(3) Subject to the provisions of section 53, regulations under

subsection (2) may provide for-
(a) the enabling of appeals to be brought from the decisions of the

Managing Trustee, otrY officer or agent of the Fund to the
Tribunal to hear and determine such appeals; and

(b) the reference to the High court for decision of any question of
law arising in connection with the determination of any question

by the Managing Trustee any officer or agent of the Fund or the-

Tiibunal, and for appeals to the High Court from the decision of
the Managing Trustee, any officer or agent of the Fund or the

Tribunal on any such question of law

Section 5I of No. 45 of 2013 which it is intended to amend-

51. Accounts and Audit

(2) The Board shall, within a period of six months after the end of
each financialyear,prepare, sign and tansmit to the Auditor General-

(a) a balance sheet showing in detail the assets and liabilities of the

Fund;

(b) statement of income and expenditure of the Fund;

(c) such other statements of account as required by International
Accounting and Audit Standards; and

(d) a statement showing segregation of the Pension Fund assets, the

Provident Fund assets and the Old Provident Fund assets.

Section 70 of No. 45 of 2013 which it is intended to amend*

70. Act to apply to Government

This Act applies to the Government-

(a) as an employer and, consequent thereupon, for purposes of
coordination and accommodation of public servants joining the

Fund as members thereof and for dealing with any matter
arising there from;
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First schedule to No. 45 of 2013 which it is intended to amend-

EXEMPT PERSONS

The following categories of person are, for the time being, exempt

from the provisions of this Act-
l. persons entitled to exemption from contribution to social security

under the act under any Intemational Convention.

2. Persons not ordinarily resident in Kenya who are employed in

Kenya for periods not exceeding three years at anJ one time (or such

longer periods as the Cabinet Secretary may allow i" q-y particular case

or ilutt of case), being persons who are liable to contribute to or are or

shall be entitled'io benefit from the social security Fund or similar body of
any country other than Kenya approved by the Cabinet Secretary in

writing for the purposes of this Schedule.
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