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Key messages and
recommendations

The economic partnership agreements be-
tween the European Union and the five
African regional blocs have been under
negotiation since 2000. While framed as de-
velopment-friendly asymmetric agreements
that go beyond traditional free trade agree-
ments, the economic partnership agreement
process has been marred by controversy and
divisions both within and outside the African
continent. Among the key concerns that have
been raised are the implications regarding Af-
rica's industrialization and regional integration
agendas.

This view is supported by research. Work
done by the Economic Commission for Afri-
ca (ECA) has pointed to the gains from the
economic partnership agreements to both Af-
rican countries and the European Union, but
also to the possible negative impacts on the
development of the more diversified intra-Af-
rican trade. The benefits for African countries
are expected to focus on a few non-indus-
trial sectors and on the non-least developed
countries of the continent. The trade-related
impacts of the agreements are likely to con-
tribute little towards creating opportunities
for structural transformation and value addi-
tion, and hence the developmental impacts of
the agreements are expected to be limited.

The textual analysis of the African and Carib-
bean economic partnership agreements sug-
gest that the agreements include provisions
that could be used to support the develop-
mental objectives of African countries. The
asymmetric liberalization commitments pro-
vide a transitional period for African countries
to build up their strategic industries or sec-
tors and increase competitiveness. Strategic

industries can be supported by using exclu-
sions, the infant industry clauses or tempo-
rary export subsidies. The provisions includ-
ed for such protective measures, however,
are for temporary use only. This requires that
they be used in a focused way to maximize
the returns achieved in terms of competitive-
ness and productivity. The use of supporting
policies will therefore be crucial.

There are also provisions that may hinder the
development of regional value chains. These
include cumulation-related provisions under
the rules of origin, which may be difficult to
implement owing to compatibility issues be-
tween the various cumulative origin regimes.

It will also be important to ensure that the
provisions will be implementable for the Afri-
can parties. For example, the use of the infant
industry provisions or the dispute settlement
mechanism requires a high level of technical
capacity, which will be more available in the
European Union than on the continent. That
may pose a barrier regarding the benefits to
be derived from the more flexible provisions.

The economic partnership agreements are in-
tended to go beyond a free trade agreement
and support development through the de-
velopment assistance to be provided by the
European Union. Each economic partnership
agreement includes a detailed framework
for areas of cooperation, which also include
competitiveness and capacity to add value.
The development cooperation frameworks
can therefore be used to promote industrial-
ization initiatives. Enforcement of these com-
mitments will be key to supporting African
countries.
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In the light of the above, it will be important for
countries to be strategic in their implementa-
tion of the economic partnership agreements.
Regions will need to develop an agreement
implementation road map and capacity-build-
ing programmes to ensure that African coun-
tries can take advantage of the opportunities
provided by these agreements. Priority areas
and necessary measures must be identified to
ensure that the transitional period is used ef-
fectively to build productive capacities. There
should also be efforts to develop an agree-
ment monitoring and evaluation framework
and a technical unit at the continental level to
support the effective implementation of the
agreements in a way that supports Africa’s in-
dustrialization and structural transformation.

Africa’s regional integration agenda and the
manner in which the economic partnership

1 Also known as the Abuja Treaty.

agreements are placed in that context are also
of critical importance. ECA modelling work
has shown that the implementation of the
African Continental Free Trade Area ahead
of the full implementation of the econom-
ic partnership agreements would more than
compensate for the negative impacts of the
agreements through large gains in intra-Af-
rican trade. Having the African Continental
Free Trade Area in place would also offer a
good basis for a more coherent and simplified
relationship with the European Union and
other external partners. That will be particu-
larly important when moving ahead towards
the establishment of a continental customs
union, as envisioned in the Treaty establishing
the African Economic Community.*
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. Background

The European Union is Africa’s largest trading
partner, representing some 35 per cent of to-
tal exports in 2014, 30 per cent of total goods
imports and 34 per cent of manufactured im-
ports.? Since the signature of the Partnership
Agreement between the Members of the Af-
rican, Caribbean and Pacific Group of States
of the one part, and the European Community
and it Members States, of the other part (also
referred to as the Cotonou Agreement or the
Cotonou Partnership Agreement) in 2000,
the European Union has been in the process
of negotiating economic partnership agree-
ments with the African, Caribbean and Pacific
countries. Economic partnership agreements
are a continuation of the non-reciprocal trade
preferences already granted by the Europe-
an Union to African, Caribbean and Pacific

Figure

countries, while pursuing new trade agree-
ments compliant with the rules of the World
Trade Organization (WTO). The agreements
are based on a gradual removal of barriers to
trade between the parties and enhanced co-
operation in all areas relating to trade. In that
regard, the economic partnership agreements
mean the end of the special treatment that
was historically granted to African countries
by the European Union and the introduc-
tion of either a common regime - most-fa-
voured-nation or unilateral preferences based
on level of development (under the general-
ized scheme of preferences) - or free trade
agreement-based preferences, as is the basis
for trade relationships between the European
Union and the rest of the world.

Status of economic partnership agreements (EPAs) in Africa

Countries that have signed an ~ §
association agreement (into effect)
Countries that have been
negotiating an EPA

- Countries that have signed but

not yet implemented an EPA
Countries that have signed an EPA
(into effect)

2 See unctadstat.unctad.org.
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The African countries have been negotiating
economic partnership agreements in five re-
gional blocs. With the exception of the East
African Community, these groupings do not
directly follow the membership of the official-
ly recognized regional economic communi-
ties. Three African negotiating groups, name-
ly, West Africa,® the East African Community*
and the Southern African Development Com-
munity (SADC),> have concluded their nego-
tiations on regional comprehensive agree-
ments, while negotiations are pursued for the
remaining two blocs, Central Africa® and East-
ern and Southern Africa,” which have both
concluded interim agreements. Negotiations
have also been concluded for the Caribbean
bloc, while negotiations between the Pacific
countries and the European Union are ongo-
ing for a move from the interim agreement to
a comprehensive regional one.

Currently, the members of the Southern Af-
rican Customs Union, in addition to Mozam-
bigue, are implementing the SADC economic
partnership agreement.

Given that the signature of the West Africa
economic partnership agreement was stalling,
Ghana ratified its stepping stone (also referred
to as “interim”) agreement on 3 August 2016,
and the provisional application began in De-
cember 2016. Similarly, Cote d’lvoire ratified
its stepping stone agreement with the Euro-
pean Union on 12 August 2016, and the pro-
visional application of the agreement began in
September 2016. The interim Central Africa
agreement is being implemented and entered
into force in Cameroon as at 8 May 2017.
The status of the agreement implementation
is summarized in the figure above.

The regimes applied in trade from African
countries to the European Union are summa-
rized in the table below. The majority of Af-
rican countries currently benefit from prefer-
ences under the European Union generalized
scheme of preference sub-regime “Everything
But Arms”, which offers duty-free and quo-
ta-free access to all least developed countries
in all product categories, excluding arms and
ammunition.

3 Comprising Mauritania and the Economic Community of West African States (ECOWAS) (i.e., Benin, Burkina Faso, Cabo Verde,
Céte d'lvoire, the Gambia, Ghana, Guinea, Guinea Bissau, Liberia, Mali, the Niger, Nigeria, Senegal, Sierra Leone and Togo).

Burundi, Kenya, Rwanda, Uganda, the United Republic of Tanzania and South Sudan joined the East African Community in 2016,

with commitments to gradually adopt all the Community policy instruments.

5 Angola and Mozambique and the South African Development grouping (Botswana, Lesotho, Namibia, South Africa and Swazi-
land) signed on 10 June 2016. See European Commission, “EU signs economic partnership agreement with southern African
countries”, 10 June 2016. Available at: http:/trade.ec.europa.eu/doclib/press/index.cfm?id=1509.

6 Cameroon, Central African Republic, Chad, Congo, the Democratic Republic of the Congo, Equatorial Guinea, Gabon and Sao
Tome and Principe; also referred to as the Central African Economic and Monetary Community (CEMAC) interim economic

partnership agreement.

Comoros, Djibouti, Eritrea, Ethiopia, Madagascar, Malawi, Mauritius, Seychelles, the Sudan, Zambia and Zimbabwe.
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The economic partnership agreement process
has not been without controversy. The signa-
ture of the East African Community agree-
ment was postponed from the initial schedule
of 18 July 2016, owing to the decision of the
United Republic of Tanzania to reconsider the
agreement. It raised concerns over the impact
of the agreement on local industry (Namkwa-
he and Ubwani, 2016). On the other hand,
countries such as Kenya and Rwanda have al-
ready signed the agreement. It should be not-
ed that Kenya previously experienced tempo-
rary loss of duty-free and quota-free access
in 2014, which was detrimental to the flower
industry in particular. In Nigeria, similar con-
cerns over the impacts on local industry have
been expressed by the Manufacturers Asso-
ciation of Nigeria and the Associated Trade
Unions (Francis, 2016). The decision of Cote
d’lvoire and Ghana to move at a faster pace
(by implementing interim agreements) indi-
cates a regional division on the agreements
also in the West Africa bloc.®

The positions on economic partnership
agreements as barriers to industrialization
are, to an extent, supported by research. A
study by ECA on the West Africa and East-
ern and Southern Africa n regions found that,
while the agreements would generate bene-
fits to both the European Union and the Afri-
can countries, the number of European Union
exports would increase by nearly double that
of African country exports.” The gains by Af-
rican countries would be focused on a few
agricultural sectors (e.g., rice, milk, sugar and
meat) and would be experienced by non-least
developed countries only. Intra-African trade
would also decrease, which would represent
a lost opportunity for industrialization and

structural transformation, given the more di-
versified nature of intra-African trade (Mevel
and others, 2015).

The decision of the United Kingdom of Great
Britain and Northern Ireland to leave the Eu-
ropean Union following the June 2016 refer-
endum has added to the concerns raised by
some African countries. Given the uncertainty
surrounding the exit deal and the importance
of the United Kingdom as a trading partner
within the European Union to many African
countries, Brexit has affected the perceived
benefits of the economic partnership agree-
ments. The Tanzanian authorities, for exam-
ple, cited Brexit as one of the reasons to halt
the signatory process for the East African
Community agreement to allow more time
for consultations (Namkwahe and Ubwani,
2016).

At the same time, negotiations for an Afri-
ca-wide mega-regional trade agreement are
ongoing. Negotiations for a continental free
trade area were launched by the Assembly of
the African Union in June 2015, with the aim
of establishing a free trade area of 54 African
countries by 2017. The signing of the COME-
SA-EAC-SADC Tripartite Free Trade Area
agreement, also in June 2015, which brought
together the member States of three regional
economic communities, was an encouraging
sign of the commitment to and momentum
for a continental free trade area agreement
and enhancement of regional integration in
Africa. On 21 March 2018, 44 African Union
member States signed the agreement on the
Establishment of the African Continental Free
Trade Area (AfCFTA). The agreement will en-
terinto force after ratification by 22 countries.

8 Under the European Union generalized scheme of preferences, least developed countries benefit from duty-free and quota-free
access to the European Union market, while lower-middle income countries may benefit from the general arrangement of the
scheme, which grants tariff reduction for sensitive products (3.5 percentage points, or 20 per cent reduction for some textile
products) or tariff elimination for non-sensitive products more than approximately two thirds of the European Union product
nomenclature. The generalized scheme of preferences + offers tariff elimination on the same products covered by the general

arrangement.

9 This is not surprising, given that African least developed countries already enjoy good access to the European Union markets

through “Everything but Arms’”.
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Once implemented, the African Continental
Free Trade Area will cover more than 1 billion
people and more than $3 trillion in total gross
domestic product.’ The second phase of the
negotiations, covering investment, intellectu-
al property and competition, are expected to
begin in 2018.

The negotiation and implementation of the
African Continental Free Trade Area is a
complex task, which will need to take into
account the external commitments made by
African countries, in particular with their larg-
est trading partners. Economic partnership
agreements present many questions, given
that negotiations have not finished for many
countries and the implementation of existing
agreements has been limited. Given the more
diversified nature of intraregional trade, the
focus is on enhancing trade among African
countries, supported by initiatives such as the
Action Plan for Boosting Intra-African Trade.
A key question is what impact the agreements
will have on the African Continental Free
Trade Area process and intra-African trade. In
the case of similarities, agreements can act as
a common ground in negotiations between
African countries, allowing for faster progress
in the harmonization of commitments.'* With
regard to differences, however, the agree-
ments may introduce complications in the ne-
gotiation and implementation of continental
commitments, including the continental cus-
toms union.

It is in that context, and responding to a
request of the African Ministers of Trade,
that ECA and the African Union Commission
have undertaken a study to compare the
provisions of the five African economic
partnership agreements and the Caribbean
Forum of African Caribbean and Pacific
States (CARIFORUM) economic partnership
agreement.’ Ultimately, it is aimed at
providing insights into the possible challenges
and opportunities the agreement provisions
and implementation process may pose in the
context of Africa’s developmental agenda,
in particular industrialization and regional
integration.

This paper is intended to be a reference doc-
ument on the provisions contained in the six
agreements and highlight some key areas for
consideration when moving forward with the
continental integration agenda. The paper is
structured as follows: the introduction out-
lines the status of the economic partnership
agreement process and the justification and
objective of the work. Section Il provides
notes on the methodology used. Some key
findings from the comparison exercise are
highlighted in section Ill. Section IV provides
legal analysis on selected themes. Section V
highlights recommendations and additional
strategic considerations. The similarities and
differences between the agreements are pro-
vided in table form, subject-by-subject, as
covered in the text of the agreements in the
annex.

10 See African Union, “Continental Free Trade Area”. Available at: www.au.int/en/ti/cfta/about.

11 African countries will also need to consider whether the shared commitments are in the interest of the continent as a whole.

12 The CARIMFORUM economic partnership agreement was signed in October 2008. The Pacific economic partnership agree-
ment has not been included, owing to the limited progress in regional negotiations.
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Il. Methodology

The key component of the analysis is a com-
parison of the text included in the five African
economic partnership agreements and the
CARIFORUM economic partnership agree-
ment. The stages of the analysis can be sum-
marized as follows:

(@) Comparison of the structures of the
agreements, in order to identify key pro-
visions shared by the agreements;

(b)  Analysis of agreements, article by article
and by theme, in order to match the pro-
visions across the agreements;

(c) Identification of articles and provisions
that existed in some or only one agree-
ment;

(d) Creation of a summary of similarities and
differences according to theme in table
form, on the basis of the matching exer-
cise (see annex).

The analysis shows the areas in which the
agreements are consistent with each oth-
er and where some negotiating groups have
been offered provisions that are different.
The similarities and differences were then
considered in the context of Africa’s region-
al integration and structural transformation
objectives. The tentative recommendations
were presented to a group of experts during a
networking session of the Africa Trade Week
2016. Representatives from academia, civil
society, African member States and the Eu-
ropean Union, among others, discussed the
report and provided recommendations. The
comments of the participants were consid-
ered in the finalization of this report.

It should be noted that, at the date of the
analysis of this study, the authors made the
assumption that the West Africa economic
partnership agreement would prevail over the
interim agreements for Cote d’'lvoire and Gha-
na. Therefore, the study does not take into
consideration the provisions laid down under
the two aforementioned interim agreements.

6 A comparison of the provisions of the economic partnership agreements



lll. Key findings of comparison

analysis

The scope of the economic partnership agree-
ments is intended to go beyond fostering Af-
rican, Caribbean and Pacific Group of States
and the European Union through preferential
market access conditions. The comparison
analysis found that the agreements do rec-
ognize the varying levels of development of
African, Caribbean and Pacific countries in
the text. A range of measures to support the
promotion of exports from African, Caribbe-
an and Pacific countries have been included,
such as in the areas of compliance with Euro-
pean Union standards and the enhancement
of intra-regional trade. The development co-
operation provisions of the agreements have
been designed as a key channel for achieving
these broader aims.

In terms of Africa’s industrialization objec-
tives, the economic partnership agreement
provisions appear to provide space for protec-
tion of strategic industries and development
of value added. The policy space provided in-
cludes exclusion lists (provided by asymmet-
ric liberalization commitments), infant indus-
try clauses and temporary export subsidies
(in the cases of the East African Community,
SADC and West Africa). Similarly, the agree-
ment texts recognize the reliance of African
countries on agriculture. Several types of pro-
visions are provided for the protection of the
agricultural sector.

The provisions included, however, make it
clear that such measures must be temporary
only. That means that they will need to be
used in a focused way to maximize the prog-
ress in terms of competitiveness and produc-
tivity that can be achieved. For example, in the
case of the East African Community, Eastern

and Southern Africa and Central Africa eco-
nomic partnership agreements, the infant
industry clause can be used only in the first
10 to 15 years of the agreement. For other
agreements, an infant industry measure can
be used at any time, but for only eight years.
Supporting policies will be crucial to use this
transitional time effectively.

Regional integration is respected in spirit in
the economic partnership agreement texts.
Crucially, the most-favoured-nation clauses
included in the African agreements allow suf-
ficient policy space for African countries to
pursue the negotiations of more favourable
reciprocal trade arrangements among each
other, without triggering the need to extend
the same preferences to the European Union.
This provides space for the establishment of
the Continental Free Trade Area.

The economic partnership agreements in
some cases can also contribute to the con-
tinental integration process. All the agree-
ments, with the exception of the East African
Community and Eastern and Southern Af-
rica agreements, include provisions relating
to regional preference within the agreement
groupings. This clause provides that parties
can offer more favourable treatment to the
other members of their regional bloc in the
context of the regional integration process.
Any more favourable treatment given to the
European Union, however, has to be extend-
ed to the other parties in the regional bloc.
This provision can therefore encourage re-
gional integration when countries that do not
belong to a regional grouping have never-
theless negotiated with a regional economic
community (e.g., ECOWAS and Mauritania).

A comparison of the provisions of the economic partnership agreements 7



Where customs unions are concerned, the
economic partnership agreements have been
aimed at respecting the integrity of common
external tariffs. This feature is particularly rele-
vant for the Southern African Customs Union,
given that the pre-existence of the trade, de-
velopment and cooperation agreement be-
tween the European Union and South Africa
had distorted the Southern African Customs
Union common external tariff. According to
the European Commission, the SADC eco-
nomic partnership agreement is aimed at re-
storing a coherent common external tariff in
the Southern African Customs Union region
(European Union, 2015b).

At the same time, however, there exist some
divergent provisions from one economic part-
nership agreement to another, which may
create some difficulties in deriving the ben-
efits of regional integration-oriented provi-
sions. These include differences in exclusion
lists, cumulation provisions and development
assistance where countries from the same re-
gional economic communities belong to dif-
ferent agreements. Differences may also hin-
der integration across agreement groupings.
A key channel for regional integration to con-
tribute to productive capacities and structural
transformation of African countries is through
the development of regional value chains on
the continent. In that regard, the differences
in cumulation regimes are of specific impor-
tance.

Cumulation provisions are made available for
sourcing materials in a wide range of coun-
tries, including African countries in other eco-
nomic partnership agreement blocs. Varying
conditions, however, pertain to the appli-
cation of the cumulation requirements from
one agreement to another, with potentially
limiting implications. For example, the cumu-
lation provisions under the SADC agreement,
the East African Community agreement and
the West Africa agreement allow for straight-
forward cumulation with other agreement

groups (through cross-cumulation provisions).
The Eastern and Southern Africa agreement
provides for cumulation with all African coun-
tries, provided that they apply the same rules
of origin, which may cause applicability issues,
given that the sets of rules of origin have
been negotiated in various configurations.
The Central Africa, the Cote d'lvoire and the
Ghana economic partnership agreements,
which are temporarily subjected to the gen-
eralized scheme of preference rules of origin,
are, for the time being, granted full cumula-
tion throughout Africa.

Effective implementation of the development
cooperation provisions will be crucial for the
economic partnership agreements to truly act
as a means to achieve structural transforma-
tion through trade. Each agreement includes a
detailed framework for areas of cooperation,
which also include competitiveness and ca-
pacity to add value. The development coop-
eration frameworks can therefore be used to
promote industrialization initiatives. To date,
however, only the West Africa agreement
fund has received financial commitments
from the European Union. There is also lack of
clarity on the additionality of the funds. In the
implementation of the development cooper-
ation, African countries should give priority
to the regional integration and cooperation
projects included in the development coop-
eration frameworks. For example, regional
infrastructure development was notably em-
phasized under the East African Community
and Eastern and Southern Africa agreements.
Cooperation should also highlight the need to
develop the capacity of African countries in
utilizing the agreements. The ability of African
countries to use the dispute settlement provi-
sions and trade remedies, in particular, should
be assessed and strengthened, given that, in
practice, African countries may face challeng-
es in exercising their rights to use agreement
provisions for industrialization.
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Going forward in the negotiation and imple-
mentation of the economic partnership agree-
ments, it will be important to consider how
the agreements will interact with the African
Continental Free Trade Area negotiations and
implementation, the wider integration agenda
and Africa’s relationships with other trading
partners. For example:

(a)

How will the negotiations of the Afri-
can Continental Free Trade Area and
economic partnership agreement ser-
vices components interact? In particular,
should the agreement services negotia-
tions be halted, or will the services ne-
gotiations provide traction for services
under the African Continental Free Trade
Area?

Although the economic partnership
agreements appear to allow enough
space for African Continental Free Trade
Area implementation, going forward the
prospect of an African continental cus-
toms union as envisioned in the Trea-
ty establishing the African Economic

Community will require harmonization of
the agreements, in particular on rules of
origin, exclusion lists and trade remedies.
What will be the African strategy in that
regard? As it currently stands, once the
agreements are in force, revision clauses
could be used for that purpose. Current-
ly, however, only one African agreement
is in force. While some African States
have expressed wishes to renegotiate,
the European Union position has been
that the opening of negotiations is not
possible (European Union, 2017).

In terms of Africa’s external relationships,
the most-favoured-nation provisions
in effect set the economic partnership
agreement as a boundary for the poli-
cy space available for African countries
for industrialization measures. The chal-
lenge for the African countries will be to
find ways to extend this boundary and
to ensure that, in the future agreements
to which this provision is applied, the
boundary is similarly maximized.

A comparison of the provisions of the economic partnership agreements 9



IV. Further legal analysis on

selected themes

A. Tradein services®

The basis for negotiations on trade in services
is derived from article 41 of the Cotonou
Agreement, which provides for the extension
of economic partnership agreements to trade
in services, but this commitment is subject
to African, Caribbean and Pacific countries
having acquired experience in applying the
most-favoured-nation treatment under the
General Agreement on Trade in Services.

The CARIFORUM economic partnership
agreement is the only concluded compre-
hensive agreement covering both goods and
services. In the Eastern and Southern Africa
Interim agreement signed by Madagascar,
Mauritius, Seychelles and Zimbabwe in 2009,
the parties agreed to the development of co-
operation in services such as tourism, trans-
port and information and communications
technology (ICT). The parties also committed
themselves to negotiation of a comprehensive
agreement with services, among others.™ The
comprehensive agreement under negotiation
will take precedence over the interim one.’?

The Central Africa interim economic partner-
ship agreement provides for capacity-building
and the modernization of transport, energy
and telecommunication, among other items.
The comprehensive agreement being nego-
tiated in Central Africa is aimed at “gradual,

asymmetrical and reciprocal liberalization of
establishment and trade in services”'

In the SADC economic partnership agreement
configuration, Botswana, Lesotho, Mozam-
bigue and Swaziland are negotiating trade in
services,'” with the European Union covering
substantially all services sectors, on a recipro-
cal and asymmetric basis, and including reg-
ulatory provisions.'® Other SADC countries
that wish to join the trade in services agree-
ment may negotiate terms of entry.

Under the rendez-vous clause!? of the West
Africa economic partnership agreement (Eu-
ropean Union 2015c), there is a mutual un-
dertaking to “enter into discussions” on trade
in services, among other areas, and a road
map setting out the schedule and arrange-
ments of negotiations to be agreed upon in
six months from the conclusion of the agree-
ment. On the other hand, the East African
Community agreement provides for the con-
clusion of negotiations on trade in services
“‘within five years upon entry into force” of
the agreement.?® While West Africa agree-
ment countries have committed themselves
to negotiating trade in services immediate-
ly, East African Community member States
have agreed only to development coopera-
tion in the areas of infrastructure, transport,
energy and ICT, which will allow them to de-
velop infrastructure, policies and regulatory

13 Further analysis on the trade-in-services provisions, where available, is included in annex Il.
14 See Eastern and Southern Africa interim economic partnership agreement, arts. 38, 44, 46, 48 and 53.

15 Ibid., art. 59.

16 See Central Africa interim economic partnership agreement, art. 54.
17 Variable geometry is adopted for the SADC-European Union Trade in Services Agreement.

18 See SADC economic partnership agreement, art. 73.
19 See West Africa economic partnership agreement, art. 106.

20 See East African Community economic partnership agreement, art. 3.
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frameworks before liberalizing trade in ser-
vices.

In the light of the fact that only the CAR-
IFORUM has concluded a comprehensive
economic partnership agreement, lessons
will be derived from reviewing the possible
gains and losses in the agreement. Overall,
there have been opposing views on wheth-
er the agreement was General Agreement
on Trade in Services-plus or General Agree-
ment on Trade in Services-minus. The CAR-
IFORUM agreement has been criticized for
having narrowed the scope of the tempo-
rary presence of services personnel (Gen-
eral Agreement on Trade in Services mode
4) in a General Agreement on Trade in Ser-
vices-minus way, to cover only the manage-
rial elite, professional and technical experts
and a limited category of contract service
suppliers (Girvan, 2008). On the other hand,
the agreement has been deemed General
Agreement on Trade in Services-plus (Chai-
too, 2008) on mode 4 because there are no
quotas on the amount of service suppliers
that can enter the European Union market,
given that the European Union has not made
a market access commitment on temporary
entry, either in WTO or other bilateral free
trade agreements (Organization of American
States, 2008). CARIFORUM member States
secured ample market access in areas in
which they have a comparative advantage
and are competitive like entertainment ser-
vices, which was the first liberal approach of
the European Union to the sector in all its
trade agreements. Entertainment is a sector
in which African countries can compete and
have a comparative advantage.

Notwithstanding the above, economic
needs tests and nationality and residency
requirements remain key obstacles to mar-
ket access, hence granting the European
Union the power to control market access

conditions. African countries have to ensure
that the European Union commitments are
not only broader, but also deeper than the
General Agreement on Trade in Services, in
order for the economic partnership agree-
ment trade in services to deliver market ac-
cess.

According to the first Ernst and Young Global
Map of Cultural and Creative Industries (Ernst
and Young, 2015), Africa’s informal cultural
and creative industries employ more than half
a million people generating more than $4.2
billion annually. Trade in services negotiations
under economic partnership agreements must
therefore be broad to cover culture. The CAR-
IFORUM-European Union agreement proto-
col on cultural cooperation came at the cost
of audiovisual services in which Caribbean
countries are competitive, and the protocol
has been referred to as a “set of best endeav-
ours not binding obligation” (European Centre
for Development Policy Management, 2011).
The fact that the export of cultural services for
developing countries (Africa) is mainly through
the movement of natural persons by live per-
formances, the strict European Union visa re-
gime imposed on many African countries may
render mode 4 commitments empty. To ben-
efit from mode 4 commitments, CARIFORUM
States have secured a short-term visa waiver
(for the Schengen area, which covers the ma-
jority of European countries) (Barford, 2015)
that will support agreement implementation
of mode 4 commitments. Similar waivers have
to be part of the discussions on mode 4 in
the European Union trade in services on the
continent.
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B. Parties to the economic
partnership agreements and dispute
settlement

In the definition of parties,?* although eco-
nomic partnership agreements are signed
by individual African, Caribbean and Pacif-
ic member States, they are region-to-region
agreements and, accordingly, for the specific
purposes of the agreements, there are only
two parties to it, for example, the CARIFO-
RUM and East African Community partner
States (collectively) on the one hand and the
European Union and its member States on
the other. Each agreement signatory State,
other than the European Union and its mem-
ber States, is recognized as a contracting par-
ty?? to the agreement. That means that each
State is actually recognized as a “party” to the
agreement under international law, with the
result that each State is obliged to comply
with the obligations imposed by it and is en-
titled to the due performance of the obliga-
tions undertaken by other States. East African
Community partner States collectively form
the East African Community party?® and have
committed themselves to collective responsi-
bility in all aspects of the agreement, except
regarding the adoption of anti-dumping or
countervailing measures in line with the WTO
agreements,? taking appropriate measures to
protect its territorial waters and ensuring the
sustainability of the artisanal and coastal fish-
eries.?> For matters pertaining to the interpre-
tation of agreement provisions, the East Afri-
can Community partner States act collectively

and any dispute settlement proceedings are
initiated collectively.?®

Under the CARIFORUM economic partner-
ship agreement, there is a distinction between
CARIFORUM States for the purposes of col-
lective responsibility and Caribbean Forum
signatory States for the purposes of “where
individual action is provided for or required to
exercise the rights or comply with the obliga-
tions under this Agreement”?” The European
Union reserves the right to impose sanctions
on a non-compliance member, hence the use
of collective responsibility without its nega-
tive consequence. Notwithstanding the East
African Community being a customs union, in
which the European Union has obtained the
right to do so under arbitration, it is entitled
to “select measures that are aimed at bring-
ing into compliance the EAC Partner State
whose measures were found to be in breach
of this Agreement”?The West Africa party is
defined to include “ECOWAS, UEMOA and
their member States within their respective
areas of competence as derived from the
ECOWAS and UEMOA Treaties, and Mauri-
tania”?” which is the collective responsibility
imposed on West Africa agreement States.
Considering that Mauritania is not a member
of ECOWAS and that ECOWAS cannot mon-
itor its compliance, ECOWAS member States
will face sanctions on behalf of Mauritania.
Collective responsibility is not provided for
under the SADC agreement, unless where ex-
pressly provided; Botswana, Lesotho, Namib-
ia, South Africa and Swaziland, as Southern
African Customs Union member States, shall

21 See CARIFORUM economic partnership agreement, art. 233; East African Community agreement, art. 132; and West Africa

agreement, art. 99.
22 CARIFORUM economic partnership agreement, art. 233.

23 See East African Community economic partnership agreement, art. 132 (2).
24 |bid., art. 48 (1). (Individual responsibility applicable only to the East African Community party, not the European Union).

25 Ibid., art. 54 (2).

26 All matters covered under Part VII, regarding Dispute Avoidance and Settlements (East African Community economic partner-
ship agreement, arts. 109-127), are undertaken by parties to the agreement as defined in the East African Community agree-
ment, art. 132, the East African Community and the partner States acting collectively represent one party of the agreement.

27 See CARIFORUM economic partnership agreement, art. 233 (4).

28 See East African Community economic partnership agreement, art. 117 (2).

29 See West African economic partnership agreement, art. 99.
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act collectively.®® That suits the agreement,
given that each SADC economic partnership
agreement State is a contracting party.

The West Africa economic partnership agree-
ment, in its article 64 (2)** provides that
‘ECOWAS, the UEMOA and all the West
African States, including Mauritania, are also
considered to be a single Party for the pur-
pose of preventing and settling disputes aris-
ing from the application of this Agreement”.
Without a specific derogation for individual
responsibility, sanctions imposed by the Euro-
pean Union will apply to all West Africa party
States.® While it may be easy to monitor and
trade in ECOWAS as a customs union, that
may not be the case for Mauritania. On the
other hand, collective responsibility in the
SADC agreement will apply where there is a
collective action of Southern African Customs
Union and “an individual action of a SADC
EPA State” and the European Union shall act
only against the specific State.®® Collective
responsibility in the SADC agreement will be
invoked only when the action questioned has
been deemed to be a collective Southern Af-
rican Customs Union action. Consequently,
other member States will not be held respon-
sible for the actions of other members.

On the other hand, the European Union is
an independent entity in its own right, with
the ability to conclude and negotiate inter-
national agreements in accordance with its
external commitments, become a member
of international organizations and join inter-
national conventions.**The European Union
has the exclusive competence to conclude

30 See SADC economic partnership agreement, art. 104.
31 See West Africa economic partnership agreement.

32 Ibid, art. 74.

33 See SADC economic partnership agreement, art. 75.
34 See Treaty on European Union, art. 47.

international agreements under specific con-
ditions.*> When the European Union has been
conferred “exclusive” competences,* it means
that an individual European Union member
State that ceases to be an European Union
member will no longer be bound under the
economic partnership agreement because
the European Union treaties will ‘cease to
apply to the State in question from the date
of entry into force of the withdrawal agree-
ment or, failing that, two years after the no-
tification ... unless the European Council, in
agreement with the member State concerned,
unanimously decides to extend this period”?’
Given that individual European Union mem-
ber States are not “parties”*® their withdrawal
from the European Union will not affect the
status of the agreement, except with regard
to the withdrawing member’s territory.

In negotiating comprehensive economic part-
nership agreements, Eastern and Southern
Africa and Central Africa countries, and for
other agreement protocols, member States of
the African Union should ensure that there is
a clear distinction between collective obliga-
tion and individual obligation.

C. Provisions relating to regional
preference

Provisions relating to regional preference
speak to the relationship in the parties to
the economic partnership agreement. Afri-
can, Caribbean and Pacific agreement nego-
tiating countries have committed themselves
to also according the most-favoured-nation

35 See Treaty on the Functioning of the European Union, arts. 3 and 5; see also “Division of competences within the European
Union”. Available at: http:/eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv%3Aai0020.
36 Exclusive competences by the Treaty on the Functioning of the European Union and the Treaty on European Union.

37 See the Treaty on European Union, art. 50.

38

The parties to the economic partnership agreement are East African Community partner States and the European Union, as
defined in the East African Community agreement, art. 132 (2).
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treatment to all relevant signatory States of
the agreement.

Provisions on regional integration in econom-
ic partnership agreements grant most-fa-
voured-nation treatment to the European
Union to all agreement Signatory States.®” This
does not present a challenge for the East Af-
rican Community or SADC because the blocs
are existing preferential free trade regimes.
Nevertheless, for the CARIFORUM and West
Africa economic partnership agreements, this
provision requires Caribbean Community
(CARICOM) and ECOWAS member States to
grant the Dominican Republic and Mauritania
the same treatment as granted to the Europe-
an Union,* in the existence of a trade regime
and where none exists, respectively.

Trade relations governing CARICOM and the
Dominican Republic are guided by the Agree-
ment Establishing a Free Trade Agreement be-
tween CARICOM and the Dominican Repub-
lic signed in 1998. It covers the progressive
liberalization of trade in goods and services.*!
Annex |l to the agreement deals with trade
in services, which covers all measures affect-
ing trade in services, including those relating
to the production, the marketing, sale and
delivery of a service, and the purchase, use
or payment of a service.*? Nevertheless, the
integration under the economic partnership
agreement is deeper in many aspects. On the
other hand, there is no trade regime between
ECOWAS and Mauritania.

The question is whether the provisions
of preferential treatment would grant the

39 See SADC economic partnership agreement, art. 108.

Dominican Republic deeper market access
than that granted under the free trade agree-
ment between CARICOM and the Dominican
Republic. Given that they are two different
treaties, every treaty in force is binding upon
the parties to it and must be performed by
them in good faith.*® The Dominican Republic
can therefore enforce its rights under both the
economic partnership agreement and the free
trade agreement. ECOWAS member States
are obliged to grant favourable treatment
immediately and unconditionally to Maurita-
nia, as signatory to the economic partnership
agreement.*

D. Entry into force

A treaty is binding on the parties upon entry
into force, which may be achieved by signa-
ture,” ratification or approval by all or a spe-
cific number of parties. Entry into force of
economic partnership agreements will deter-
mine whether they compromise regional inte-
gration or not. The agreement will enter into
force following parties’ notification to each
other of the completion of the internal legal
procedures for the East African Community,*
after completion of the procedures necessary
forthe CARIFORUM®#” and after the deposit of
the last instrument of ratification, acceptance
or approval for SADC agreement States.*® In
all the above three agreement configurations,
the relevant agreements will come into force
after all the parties have taken the steps nec-
essary to either ratify, accept and/or approve
the agreements, in line with the relevant na-
tional laws. Conversely, the agreement will

40 See CARIFORUM economic partnership agreement, art. 238, and West Africa agreement, art. 108.
41 See Free Trade Agreement Establishing a Free Trade Agreement between the Caribbean Community and the Government of the

Dominican Republic, art. 5.
42 Ibid., annex Il
43 Pacta sunt servanda.

44 See West Africa economic partnership agreement, art. 103 (2).

45 See Vienna Convention of the law of treaties, art. 12.

46 See East African Community economic partnership agreement, art. 139.

47 See CARIFORUM economic partnership agreement, art. 243.

48 See SADC economic partnership agreement, art. 113.
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come into force in the West Africa region af-
ter the lodging of ratification instruments of
all European Union member States and “at
least two thirds” of the West Africa States.*
The fact that ECOWAS is a customs union
presents a challenge: the two-thirds require-
ment will violate the customs union (common
external tariff).

In conclusion, African countries should ensure
that any third-party agreements, including
economic partnership agreement protocols,
come into force after ratification of all region-
al configuration members to prevent the dis-
tortion of regional integration.

E. Accession to the agreements

Under the West Africa agreement, any new
member of the European Union shall become
a party to the agreement, following notice to
the Joint Council of the West Africa-European
Union agreement and the West Africa party
States.”® With regard to the East African Com-
munity agreement, new members of the East
African Community and the European Union
become members to the agreement from the
date of accession to the relevant treaties.”?
South Sudan, which became a new member
of the East African Community in April 2016
(East African Community, 2016), is therefore

49 See West Africa economic partnership agreement, art. 107.
50 Ibid., art. 112.

bound by commitments under the East Afri-
can Community agreement.

Any new member of the European Union shall
become a party to the economic partner-
ship agreement following notice to the Joint
Council of the SADC-European Union agree-
ment and SADC States, but the reverse is not
true for SADC.>? A third State or organization
can apply to become a member of SADC,
subject to negotiations of a protocol of acces-
sion between the applicant and the Council.
Special consideration is granted to the appli-
cation of Angola to accede, on the basis of the
agreement.”® The third State or organization
in question is not defined; it leaves a broader
interpretation of such third State or organi-
zation. Accession to the CARIFORUM agree-
ment>* is possible only for another Caribbean
State under the terms and conditions agreed
to by the European Community and the sig-
natory CARIFORUM States.”?

New negotiations on trade in services should
ensure automatic accession for new African
members in the relevant Africa economic
partnership agreement configuration, as the
European Union has secured for its member
States in all agreements. The merits of the
approach adopted by the SADC agreement
for a third party or organization to accede the
agreement ought to be explored.

51 See East African Community economic partnership agreement, arts. 144 and 145.

52 See SADC economic partnership agreement, art. 118.
53 Ibid., art. 119.

54 See CARIFORUM economic partnership agreement, art. 248.

55 Note that accession to the CARIFORUM economic partnership agreement is an individual responsibility for CARIFORUM mem-
ber States; not all CARIFORUM States, by use of the term “Signatory CARIFORUM States” under article 233, apply to individual

member State action.
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V. Recommendations and
strategic considerations in the
future Africa-European Union

relationship

The Cotonou Agreement, signed in 2000, has
a 20-year lifespan and provides for a 5-year
review. The post-Cotonou negotiations are
expected to begin by August 2018. The eco-
nomic partnership agreement process should
be seen in this context, in addition to the
continent’s regional integration ambitions.
Going forward, African countries will need to
address both the immediate issues of agree-
ment implementation (where appropriate)
and the strategic issue of how the European
Union-Africa relationship will look in the fu-
ture and how that vision will interact with the
agreements.

Immediate implementation
considerations

Regions should develop an economic part-
nership agreement implementation road map
and capacity-building programmes to ensure
that African countries can take advantage of
opportunities under the agreements. The pri-
vate sector of the European Union is competi-
tive and able to access the African market. Af-
rica must identify priority areas in which they
have a comparative advantage to gain access
to the European Union market. A strategy and
necessary policies should also be identified
to ensure that the transitional period is used
effectively to build productive capacities. Sec-
tor analysis can be used to identify areas in
which joint public or private investment with
the European Union could be used to build
capacities.

There is need for an economic partnership
agreement monitoring and evaluation frame-
work at the continental level that includes
data on agreement implementation through
regional free trade agreement and African
Continental Free Trade Area implementation,
which would report regularly to the special-
ized technical committee. A dedicated tech-
nical unit should be tasked with producing
data and provide analysis on the impact of
the agreements. The technical unit could also
provide support for the implementation of
the economic partnership agreements and
measures to enhance benefits accrued from
trade with the European Union.

Most important, ECA modelling work has esti-
mated that the implementation of the African
Continental Free Trade Area ahead of the full
implementation of the economic partnership
agreements would more than compensate the
negative impacts of the agreements through
large gains in intra-African trade. At the same
time, the African Continental Free Trade Area
will offer a basis for continental trade policy
coherence and will help to strengthen Africa’s
position as a unified grouping with a shared
trade policy vision. Given that and the above,
it would be beneficial for the agreement pro-
cess to be halted to allow for the finalization
of the African Continental Free Trade Area.
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Long-term considerations

Going forward, having the African Continen-
tal Free Trade Area will place African countries
in a better position to move towards a harmo-
nized relationship with the European Union
and, possibly, a consolidated, coherent single
Africa-wide economic partnership agreement.
The exact strategy for that has to be agreed
upon by the member States. In cases in which
an agreement has entered into force, the re-
vision clauses would offer an avenue to ad-
just agreements towards a common ground.
In cases in which agreements have not en-
tered into force, harmonization would require
the reopening of negotiations on some pro-
visions. African countries can also consider
acceding to one agreement to deal with the
issue of fragmentation. In the shorter term,
in regions where negotiations for a compre-
hensive agreement have not yet been final-
ized, “stepping stone” or “interim” agreements
could be envisaged as a basis for the regional
agreements.>®

In areas in which negotiations have not been
concluded, such as trade in services, intellec-
tual property and competition policy, African
countries need to agree on a common posi-
tion on the scope and modality of economic
partnership agreement negotiations. This po-
sition should be based on the African Conti-
nental Free Trade Area negotiations. In cases

in which negotiations have commenced or
may commence before similar negotiations
under the African Continental Free Trade
Area, member States of the African Union
should negotiate for reservation on potential
‘renegotiation” in which African Continen-
tal Free Trade Area provisions conflict with
agreements.”’

It should be noted that the arrangements
made under the economic partnership agree-
ments may be interpreted as a precedent for
African external trade policies in the future,
notably in the case of post-African Growth
Opportunity Act or Africa-United Kingdom
trade arrangements. This places even more
importance on reaching a clear strategy on
the Africa-European Union relationship. The
current political climate suggests that at-
titudes may be shifting towards reciprocal
trade agreements for Africa. While challeng-
ing, reciprocal agreements may also offer im-
proved predictability - relative to unilateral
preference regimes, which are outside the
control of recipient countries - for long-term
investment and sustainable industrialization.
To ensure that the continent is well placed to
respond to those possible developments, pri-
ority should be given to deeper regional inte-
gration and boosting regional trade to create
a strong and competitive continental produc-
tion base.

56 “With regard to the outstanding negotiations, the European Union representatives stated that none were currently open. Nev-
ertheless, work is being carried out to update the rules of origin in existing economic partnership agreements or negotiate those
rules in cases in which this had not already been done. See draft minutes of the 14th meeting of the Joint ACP-EU Ministerial
Trade Committee, 10 April 2017. Available at: http:/data.consilium.europa.eu/doc/document/ST-2108-2017-INIT/en/pdf.

57 To note that the Eastern and Southern Africa region and the European Union have agreed to initiate negotiations, with a view
to modernizing the Eastern and Southern Africa economic partnership agreement Protocol on rules of origin, highlighting that
the cumulation rules will not be changed (cf., joint communiqué of the fifth ESA-EU iEPA Committee, 13 December 2016).
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Annex |

Comparison of economic
partnership agreement

provisions

A. Tradeingoods

1. Liberalization commitments

Contents

Main aspect of the liberalization commit-
ments.

Selected highlights

. The liberalization schedules largely reflect
a division into essential goods, intermedi-
ate goods and consumption goods. Where
exclusions are concerned, the key areas of
focus are agricultural goods, textiles and
clothing and specific industrial products.
The CARIFORUM economic partnership
agreement includes the widest range of in-
dustrial products in exclusions.

. The CARIFORUM agreement schedule is
made up to make the national market ac-
cess offers match the regional ones. Al-
though all the national tariff dismantlement
schedules do not always begin from the
same basic duty rates, the tariff cut formu-
las provide for liberalization to respect the
regional schedule. Furthermore, a phase-
down period for tariff lines to be liberalized
has also been negotiated to allow for pro-
duction or revenue collection adjustments.

. The East African Community agreement
schedule is made up of one regional offer.

. The West Africa agreement schedule is

made up of one regional offer that is based
on the Economic Community of West Af-
rican States (ECOWAS) common external
tariff. It is made of three groups of prod-
ucts, which comprise several subgroups of
products based on the common external
tariff basic duty.

. The Central Africa agreement schedule is

made up of one offer: Cameroon.

. The Eastern and Southern Africa agreement

entails four different market access offers
for Madagascar, Mauritius, Seychelles and
Zimbabwe.

. The Southern African Development Com-

munity (SADC) agreement liberalization of-
fers are considerably more complex and do
not follow the format of the other agree-
ments. They comprise the Southern African
Customs Union and the Mozambique mar-
ket access offers. While the Mozambique
offer is similar to the other African, Carib-
bean and Pacific country agreement offers
in the sense that it is aimed at eliminating
tariffs, except on an exclusion list of sen-
sitive products, the Customs Union offers
not only to eliminate tariffs, they also pro-
vide for preferential margins on a specific
number of products and tariff rate quotas
for some others.
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2. Rules of origin

Contents

ok W

Definitions

Tolerance

Cumulation

Territorial principles

Proof of origin
Administrative arrangements

Selected highlights

There are two main cumulation regimes
that are being applied in economic partner-
ship agreements.”

All agreements include tolerance clauses,
with varying ceilings being applied.

»

»

There are some differences in the defini-
tions provided, namely, in the definitions of
“other ACP States” (regarding treatment of
non-implementing African, Caribbean and
Pacific States) and “chartered or leased ves-
sels” (in terms of crew criterion).

The identification of some rules under the
lists of rules differs from one agreement to
another.c These differences appear to relate
to products that have elements of strate-
gic or sensitive (or both) commodities. The
suggestion is to carry out additional analy-
sis primarily on lines that are crucial for Af-
rican exports to the European Union (e.g.,
many agricultural commodities, fish, textile
and clothing).

b Analysis on the complementarity and differences in terms of application of the cumulation provisions could offer further insights.
For example, heading No. 2202, “Waters, including mineral waters and aerated waters, containing added sugar or other sweet-
ening matter or flavoured, and other non-alcoholic beverages, not including fruit or vegetable juices of heading No. 2009”,
provided different rules under the CARIFORUM, East African Community and Central Africa economic partnership agreements.
All the other agreements are aligned with the Central Africa agreement.

C

A comparison of the provisions of the economic partnership agreements 23



‘s3onpoud
13910 104 9214d HJ0M-X3 U3 J3d GT pue ‘9T Ja1deyd Jo syonpo.d Aisysy ueys Jay3o ‘4, 03 Z s4a1deyd Jspun syonpoud
10J 3y319m 33 JO Ju3d Jad GT :el4a114d OM] U104 SapIA0.Id Ssne|d Y3 ‘Juawaa.de AJlunwwo)) uedluyyy 3seq syl Japun
{e21UJY ISOAA 404 921ud HJoM-X3 JUdD Jad GT pue ‘uolun ueadoind ay3 JoJ 921ud HJoM-X3 Juad J3d QT JO JUSIU0D |8
-1493ew Sul3eulS1J0-UoU WNWIXeW B 104 SIPIACJd pue [Bd1139WWASE S| 9SNe|d 9y} ‘JUawaaJSe a1y IS9AA Y3 Japun
9214d YJ0M-X3 3Y3 JO Juad Jad GT 03 dn paje.s|ol aJe [eluajew
Sujeui3140-uou ‘sjuswaaide edl4)y UISYIN0S pue uIa}seq pue edlyy [ediuad ‘Oavs ‘NNY 0418V a3 Japun
:SMOJ||0J Se aJe s3ul|192 9dueIs|0|

“JUBWS3J3e Yded Joapun S)SIxXa
9sne|[d aduels|o] e ‘snjels
3ui3eul3140 ay3 J494u0d 03 S3|NJ
403s1] 3Y3 BUIpueISYUMION

20uels|o]

‘elqiweN o3 Ajdde suoisiroad [e1dads swos y3noyi|e ‘quswaaide DAVYS 243 JSpun UoLIaLId d4123ds MaJd ou S| 343y |
{JUBWJSE WYAA 3Y3 JapUn Maud Jo Judd Jad QT 3B 39S SI P|oYysa4y3 Y3 3|IyM ‘S|euoijeu AJunwiuwio)) Uedlly 3seq aq o3
9JE SJ92UJ0 pUE J93ISeW ‘Ma.d JO Judd Jad G JO wnwiuiw e Jey3 sapiao.ad Juswaaise AJunwwo)) Uuedlyy 3seg ayl

{M3J2 33 Jo uoijisodwod sy}
Su1uJ95U0) B1193142 2Y1239dS OU 3Je 3433 ‘SJUSWD43e B4y UJISYINos pue uidised pue INNYO41¥VD 3yl Japun
:SMO||0J SB S| ‘SIDJHIP UOLISIID MIJD 33 YIIYM J0J S|SSSIA Pase| Jo patalieyd Jo uoiuysp ay |

'$91€15 21
-JIoed pue ueaqqlie)) ‘Uedliyy Y30 Joj uoiHuyap Aue apiaodd Jou op SjUsWaaISe edLIY [BJIUDD) pue ey 1S9 dY L

"JuswaaJ3e ue A|dde jeyy sajeis oyloed pue ueaqqlied) ‘uedliyy
10J Ajuo sapiroJd Juswaa.a3e HAYS Y3 Ul PaUIBIUOD SUO 33 SEaISYM ‘S9)e]S dYIded pue ueaqqliel ‘Uedliy ||e s|iejus
SJUSWD343E. eI UISYINOS pue uid)sed pue AJunwwo)) uedliy 1sed ‘ANNYO4 18D 243 Ul pauiejuod uoliuysp ay |

saouaJag

“JuawaaJSe yoea Japun

S9|NJ JO 1SI| B Y}IM dpew S|
9oue||dwod jey3 papiaoad
‘snjels 3ulleul3140 ay3 J94uod
0} ,pawIosue.y Ajuapuyyns,
Se paJapIsuod aJe $3oNpodd

*SJ9J41p UOLID}IID

M3J2 9Y3 YdIYyM JoJ pue s|9s
-S9A JIsy},, JO uoijuysp sy}
J0 195gNS € S| Y2IYM ‘, S|9SSIA
pases)| Jo paJalJeyd, Jo uol}
-lUyap ay3 4o} 3dadxa syusw
-99.43e ||e ssoJoe Jejjwis dJe
s3onpoud  pauieiqo A|[OYypn,

‘'s3ujueaw

JUSJaIp OM] sey yaiym
591815 dJV 49y30, jo uony
-luyap ay3 404 3dadxa ‘suoly
-luyap Jejiwis Ajdde syusw
-93J3e diysJaused Jjwouodd
||e ‘suoIjuyap JO Swiaj u|

$24n}ea) UoWWo)

suol}
-lugaQ

uoisinoid

24 A comparison of the provisions of the economic partnership agreements



'S0JN3 U] Passa4dxa Sjunoule 10J UoISIA0Ad Sxew Jou S90p JuawaaJlde INNYO41YVYD YL

“}ISUBJ} UO 3[d11Je [euollippe ue

10J apiAoad sjuawas.Se edLl)y UIaYINog pue uiajsed pue edLyy [edjus)) ay3 1eyl 3oe) syl Ul o] S92UaJa4J1p Ajuo ay |
'e3s Aq Je3ns Jo Jusawdiys 4o} suoisiAoid dY1dads pue [euollippe saxew jusawaaide DAVS YL

‘s|elsajew 9|qi3uny 3urjeuldio-uou pue 3uijeul3io

JO $>D03s 93eJedas Suidasy Ul 9s14e Sa13|NJUIP [eldd3ew J0 35S0 3|(elapIsuod Agaliaym ‘sx001s SuiSeuew Joj pasn 3q
0} uo11e3s139s 3uljunodde, pa||ed PoyiaW e 104 SUOISIA0Id [euol}Ippe SXew Sjuawaa.43e ed1I)y 1SN pue DAVS Syl

‘pZ-T S491deyd GH Jopun sponpold  °
:39Jew uojun ueadouny
93} 03 $S922€ 93.)-e30Nnb pue 93.44-AInp JueJs jey3 sjuswaSuedle Jayo YHM S3143UN0d YHM UOIFe[NWND Japun
JuawaaJde diysiaulied d1WOU0ID BILILY ISOAA Y3 JOpUn 0T TOS‘E PUB QT ZOS'SSH  °
‘Juawaaude HAVYS aY3 4opun ‘synpoud euny ‘9T Jajdeyo sH ¢
{SjusWS3J3e BILIYY ISOAA PUB DAVS ‘AHUNWWOD) Uedluy 3seq ayj) Japun ‘sjonpodd euny ‘g Jaydeyd SH  °
:uolje|nwind sjeriajew sauj-ejonb pue aa.4-AInNp 9dus94a.1d Jo SWBYDS pazijesauad uspun  °
:8ulpn|aul ‘suoisn|oXa O Jaquinu dY1dads e s|iejua os|e 3

“JUSWS343Y uol3esado0?) SAIEIISIUIWPY Ue JO
uoIssIwwo)) ueadoang sy} 03 UOIIEIYIIOU PUB UOISN[2UOD pue ‘uojun ueadoany syl pue A10314.493 9]q1819 9y} UsaMiaq
SYJOMBWIE.) 33.44-B30Nb pue 93.J-A1NP JUBAS|SJ 33 JOpUN paulejuod uidlio Jo ss|nJ ay3 Jo uoljedijdde aJe suollipuod)

*S|elJa}ew UOI3eU-PaINoAB-3SOW Judd Jad Q
{[e1491ew 99.4-e30Nb pue 93.44-A1Np 9d2UJ3J9.4d JO dWIYDIS Pz||eIaudD)
{}9yJew uolun ueadouny ayj 03 Ssadde 99.44-e30nb pue 9a.4-A1np Juedd jey3 syuswadue.le Jaylo Yiim sa13unod)
‘Juawaaude ue 3ulA|dde Ajjeuolisinoad 3sed| Je aJe Jey) Sa143unod dylded pue ueaqqlie) ‘uedluyy Jayio ||V
{$9110314J3] PUE S3LIIUNOD) SESSISAQ pue Aunwwo) ueadouny ay |

:Y3IM uoIle|NWNI J10J SSPIA0Id SWISa. uoljenwind padsueyus ay |

‘3u1p4nos [eqoj3 Suisn syonpo.d euny pue el Ynog ul SuijeulSiio [eliajew 04 UOISN|IXa dWOS S|1ejud OS[e 3
"JUSWS343Yy uoI3eladoo?) SAIeIISIUIWpPY ue
JO uoIsSSIWWOY) ueadoJng ay3 03 UOI3EIYIIOU PUE UOISN|DUOD pue ul31I0 JO S9N Swes ay3 Jo uoliedijdde aue suoi3ipuo)d)

3'SOAIP|BIA PUB BISIUN| PUB 0220.0|A ‘eAqIT 1dAST ‘el1a3)y :Juswaa.3e ey Ulayinos pue uiajsed ayy spun  °
+(Jo o1 gnday uerieAljog) ejanzausp pue euweued ‘engedediN ‘SEINPUoH ‘ejewalens) Jopeajes |3 ‘eqn)
‘edly B350 ‘elquiojo) pue ‘eisiun] pue 0320.0|A ‘eAqi] 1dA33 ‘eluad|y :juawaaide edlyy |ediua) ayl sapun  °
(4O 21|gnday uelLIeAl|Og) B|9NZBUSA pue eweued ‘endedediN
‘0JIX3|A ‘SEJNPUOH ‘Bjewalens) opeAles |3 ‘eqn) ‘edly e3so) ‘elquio]o)) :Jusawaaude NNYO41¥VYD dylr sepun
:9Je Y21ym ‘sata3unod 3uidojaasp 3ulanoqysisN
p'S11IUNOD dUlded pue ueaqqlie) ‘Uedliy Jay3o ||
"S91I0}1II3] puUE S31IIUN0Y) SEISISAQ pue uolun ueadoang ay
‘YHUM 3|qIssod SI A Xduue woJy pajliayul uoljejnwind

EERIESE g

"SjusWaaISe HAVYS pue edlyy

1S9 ‘AlUNWWOD) uedly
1se3 sy} Japun Joy papiro.d
WI)SAS uolje|nwind pasueyua
9y} pue ‘sjuswaa.de edlipy
uJay3nos pue uiajsed pue
[813U3D INNYOL IV 33

03 sol|dde yoiym puswaa.3y
NOU030D) 3y} 0} A Xauue Wo.jy
pa31dayul SUo 3y} :sjusw
-99.43e Jopun sawi3a4 uol}
-BJNWND Ujew OM} }SIX3 943y |

S94njeaj uowwo)

uony
-e[nwn) e

7 uoisinold 7 "ON

A comparison of the provisions of the economic partnership agreements 25



"UOLIBIYISSE|D WISISAS paziuouliey syl Jo 350y 03 Jajal siaideyd WalsAs paziuouwldey ay] Yy
'| |020304d O3 []|A Xauue ‘quawaalde diysiaugled J1LOU0Id ed1yy UISYInog pue uiajsey ypim aledwo) 3
"£002/8ZST "ON (D3F) uoyensay ‘|| xauue ‘g xipuadde yym aiedwod 4
'] 10203044 07 |||A Xauue ‘quauwaal3e diysisulied D1WLoU03 INNYO YYD Yim aiedwo) 2
"3uidnoJgd jeuoi3al AJojeusis ayjy Jo Jed JoN P
sjusw
ESUET -28uelle
-93ue.le dAIleJISIUIWpe Swes dAI1e.]S]
ay3 Ajdde syuswaaude || -ulwpy ‘9
*U13140 JO Joo.d JO UOI}eIYLISA
pue anssl Jo saunpadoud |ed uidlio
-13uapl Ajdde syuswaaude || 4O jooud G
's9|didulid |elaoyau93 swes | s|dpurad
ay3 Ajdde sjuawaaJde || | |eld031Ia] b

sa3ualaq $24n}ea) UoWWo) uoisinoid

26 A comparison of the provisions of the economic partnership agreements



3. Customs duty-related provisions

Contents

W Nk WD

Basic and customs duties

Standstill

Classification of goods

Fees and charges

General prohibition of export duties
Schedules

Movement of goods

Most favoured nation
Administrative cooperation

10. Unique provisions

Selected highlights

Fees and charges: economic partnership
agreements vary in the level of flexibility in
terms of the setting of fees and charges.

Export duties: African agreements are com-
mitted to not introducing new export du-
ties or to raising existing duties. This is in
contrast to the CARIFORUM agreement, in
which all export duties are specifically elim-
inated. Temporary export duties can also be
introduced with given justifications, which
include (using various wordings) boosting
domestic industry and revenue collection.

Schedules: All  agreements (except the
SADC agreement) explicitly provide for the

revision of schedules in the case of State
parties experiencing difficulties to imple-
ment, which could apply in the near future
in the context of the Continental Free Trade
Area negotiations. In the case of the SADC
agreement, there is room for interpretation.
Clarity and alignment across agreements
would be important.

Most-favoured-nation treatment: In all eco-
nomic partnership agreements, the Europe-
an Union shall extend unconditionally to
the African, Caribbean and Pacific economic
partnership agreement States, any more fa-
vourable treatment on trade in goods result-
ing of the conclusion of a signed free trade
agreement between the European Union
and a third party. On the other hand, the
African, Caribbean and Pacific States may
be required, further to consultation with
the European Union, and under varying
conditions, to extend to the latter any more
favourable treatment on trade in goods re-
sulting from the conclusion of the free trade
agreement with a major economy (with the
definition of major economy varying). With
regard to the Continental Free Trade Area
agenda, the most-favoured-nation clause
does not apply to the free trade agreement
concluded between CARIFORUM States,
and between African economic partnership
agreement States.
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4. Trade defence

Contents

=

AN

Antidumping and countervailing mea-
sures

Multilateral safeguards

Bilateral safeguards

Infant industry

Unique provisions

Selected highlights

»

In terms of antidumping and countervailing
measures, multilateral safeguards and bilat-
eral safeguards, the economic partnership
agreement texts are aligned in large part
with each other and relevant World Trade
Organization (WTO) provisions.

. All agreements provide that, when the Eu-

ropean Union is using safeguards at the
multilateral level, the imports from Afri-
can, Caribbean and Pacific parties to the

agreements are to be excluded from the
scope of application of safeguard, within a
limit of five years. African, Caribbean and
Pacific countries are not subject to this re-
quirement.

. At the bilateral level, when the European

Union is acting on behalf of its outermost
regions, it is subject to the same (more le-
nient) terms as African, Caribbean and Pa-
cific countries.

. All agreements provide for safeguards for

the protection of infant industries. Two re-
gimes can be found: (a) the provision is val-
id for 10 to 15 years from entry into force
(CARIFORUM, Eastern and Southern Af-
rica, East African Community and Central
Africa agreements); and (b) the provision is
valid for the lifetime of the agreement, but
can only be applied for 8 years (with the
possibility of extension).
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5. Non-tariff measures . .
ff internal charges and all laws, regulations

Contents and requirements affecting their internal
sale, offering for sale, purchase, transporta-

1. Prohibition of quantitative restrictions tion, distribution or use.
2. National treatment on internal taxation » The provisions also prohibit use of any in-
and regulation ternal quantitative regulation relating to
the mixture, processing or use of products
Selected highlights in specified amounts or proportions (ex-

cluding public procurement).
Only the East African Community and

SADC economic partnership agreements » Under the SADC agreement, provision is
make explicit reference to the exceptions made calling for measures to be taken to
laid down under the General Agreement mitigate the prejudicial effects of the inter-
on Tariffs and Trade, article XI.2 (a) and (b), nal maximum price control measures.
relating to the prohibition of quantitative
restrictions. , Under the Eastern and Southern Africa
agreement, provision is specifically made
. All agreements impose equal treatment for limited and temporary derogation of the
of local and originating imported prod- national treatment principle.

ucts with regard to internal taxes or other
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6. Trade facilitation

Contents

1. Customs and administrative cooperation
2. Customs procedures

3. Transit

4. Relations with the business community
5. Customs valuation

6. Regional integration

Selected highlights

Except for the Eastern and Southern Africa
economic partnership agreement, all agree-
ments make provisions for areas of inter-
ventions to strengthen their cooperation.

Freedom of transit is to be applied in all Af-
rican agreements, excluding the CARIFO-
RUM one. Controls are to be proportion-
ate and non-discriminatory with regard to
imported products. The transit regimes are
to be duty-free, regionally harmonized and
based on international standards.

»

., Additional

All agreements, apart from the Eastern
and Southern Africa one, support the fa-
cilitation of business through committing
to availing all applicable legislation, proce-
dures and administrative operations, and
organizing consultations with the business
community.

measures incorporated into
some agreements include fostering coop-
eration between the central authorities and
business operators; following best practice;
providing prior notice with sufficient time
to prepare adaptation to new legislation
and procedures; combating illicit practices;
and ensuring collection of public revenue.

. The provisions on regional integration are

aimed mainly at promoting, under all agree-
ments, the harmonization of customs legis-
lation, procedures, standards and require-
ments. Excluding the CARIFORUM and West
Africa agreements, all agreements contain
a commitment to cooperate, with a view
to reaching a common position on valua-
tion-related issues.
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7. Technical barriers to trade

Contents

ok Wb

Scope and definitions

Multilateral obligations

Regional collaboration and integration
Transparency

Regulatory and competent authorities
Mutual recognition agreements

Selected highlights

Matters concerning technical barriers to
trade are not covered under the Eastern
and Southern Africa economic partnership
agreement.?

East African Community and West Africa
agreements contain several additional ele-
ments on such barriers:

« The East African Community agreement
also places emphasis on the fact that
technical regulations should not be de-
signed as a disguised restriction to trade.

4

»

« The West Africa agreement provides for
refraining from exporting or re-export-
ing products that do not observe the re-
quirements in force in the legislation of
the exporting party.

« The West Africa and Central Africa agree-
ments also make provisions for existing
standards at the time of entry into force,
when legally placed on the market, to be
equally entitled to placement of the trad-
ing partner’s market (European Union in
the case of West Africa, and other Cen-
tral Africa markets in the case of Central
Africa).

« The East African Community and West
Africa agreements make reference to the
identification and notification of techni-
cal regulatory bodies.

The East African Community and SADC
agreements provide for the negotiation of
mutual recognition agreements in the eco-
nomic sectors of mutual interest.

Those matters are to be negotiated at a later stage, accordingly, the rendez-vous clause.
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8. Sanitary and phytosanitory measures

Contents

1. Scope and definitions

2. Multilateral obligations

3. Competent authorities

4. Regional collaboration and integration
5. Equivalence

6. Zoning

7. Transparency

8. Unique provisions

Selected highlights

. Sanitary and phytosanitary matters are not

covered under the Eastern and Southern
Africa economic partnership agreement.®®3

. Aswith technical barriers to trade, the West

Africa and Central Africa agreements make
additional provisions for regional integra-
tion and collaboration. Both agreements
make provisions for existing standards at
the time of entry into force, when legally
placed on the market, to be equally enti-
tled to placement of the trading partner’s
market. Under the West Africa agreement,
pending harmonized standards, those con-
ditions shall apply to European Union prod-
ucts entering the West Africa markets and
vice versa. In addition, the conditions that

West African countries impose on other
West Africa originating products shall not
be less favourable than the conditions im-
posed on European Union originating prod-
ucts. Under the Central Africa agreement,
pending harmonized standards, the condi-
tions that Central African countries impose
on other Central Africa originating products
shall not be less favourable than the condi-
tions imposed on European Union-originat-
ing products.

The West Africa agreement also provides
for no less favourable treatment of West
Africa originating goods entering the Euro-
pean Union market.

. Agreements differ in their approach to the

equivalence principle. The East African
Community agreement only makes a ref-
erence to the applicable WTO provisions,
while the West Africa and Central Africa
ones provide for the acceptance of sanitary
and phytosanitary measures as equivalent
when existing prior to the harmonization
commitment. The West Africa and CARI-
FORUM agreements highlight the oppor-
tunity of negotiating agreements on mu-
tual recognition of equivalence. The SADC
agreement does not make provisions for
equivalence.

aa Those matters are to be negotiated at a later stage, accordingly, the rendez-vous clause.
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B. Other

9. Trade-related matters

Contents

ok W

Competition

Intellectual property rights
Public procurement
Environment

Social aspects

Protection of personal data

Selected highlights

»

Only the CARIFORUM economic partner-
ship agreement has completed negotia-
tions on the above-mentioned topics. The
SADC agreement has negotiated a specific

aspect of the intellectual property rights:
geographical indications.

. While the CARIFORUM agreement makes

provisions for the protection of intellectu-
al property rights, all the other agreements
have referred the matter to future negoti-
ations. Nevertheless, the SADC agreement
protects a specific number of geographical
indications; the list is explicitly referred to
under a protocol dedicated to the matter,
along with trade in wines and spirits.

. Trade-related aspects of environmental

protection are addressed in a specific sec-
tion under the CARIFORUM agreement,
aimed at securing the right to regulate and
ensure cooperation, mainly with regard to
the promotion of market-based environ-
mental measures.

A comparison of the provisions of the economic partnership agreements 47
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10. Agriculture

Contents

RN
O

00N AN

Scope and definitions
Objective
Regional integration
Enabling policies
Food security
Exchange of information and consultation
Traditional agricultural products
Cooperation (in agriculture)
Food aid
. Safeguards

11. European Union agricultural subsidies
12. Agricultural export subsidies

13. Geographical indications

14. Entry into force

15. Monitoring

Selected highlights

»

Provisions for exchange of agricultural in-
formation are made in the West Africa, East
African Community and CARIFORUM eco-
nomic partnership agreements. The West
Africa agreement also identifies exchange
of views for a “better understanding and
monitoring of private standards in force in
the European Union”<

The CARIFORUM agreement includes an
article with a commitment to undertake

cc See West Africa agreement, art. 51 (2) (3).
dd See CARIFORUM agreement, art. 42 (2).

consultations on trade policies that may af-
fect the competitive positions of CARIFO-
RUM States in traditional agricultural prod-
ucts (e.g., bananas, rum, rice and sugar) and
a commitment by the European Union to
maintain “significant preferential access” for

these products for “as long as is feasible”.
dd

. All agreements include provisions for mul-

tilateral safeguards for agricultural goods,
with an obligation to the European Union
to exclude African, Caribbean and Pacific
parties from any such measures. All African
agreements also provide for the option of
setting bilateral safeguards against surges
in agricultural imports originating from the
other party.

. All agreements (apart from the Eastern and

Southern Africa one) include a commitment
to reduce agricultural export subsidies to
various degrees of strength: no introduc-
tion of new subsidies or increase in exist-
ing subsidies, the European Union shall not
grant export subsidies and the European
Union will “refrain” from use of export sub-
sidies and use of export subsidies on ag-
ricultural goods prohibited to both parties
from the date of entry into force.

A comparison of the provisions of the economic partnership agreements 49
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11. Fisheries 10. Inland fisheries

Contents
Selected highlights

1. Scope
2. Principles of cooperation , The provisions on fisheries are relatively
3.  Objectives of cooperation similar in the economic partnership agree-
4. Fisheries cooperation ments in which fisheries are addressed. No
5. Marine fisheries: scope and objectives provisions of fisheries are included in the
6. Marine fisheries: fisheries management SADC and Central Africa agreements.

and conservation issues
7. Marine fisheries: vessel management » All agreements that include fisheries also

and post-harvest arrangements address areas of cooperation between the
8. Training and support for participation in European Union and the African, Caribbean

the fishing industry and Pacific parties, where some minor dif-
9. lllegal, unreported and unregulated fish- ferences exist.

ing
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12. Disputes settlement

Contents

©NO AN

Objectives and scope

Consultations

Mediation

Initiation of the arbitration

Interim panel report

Arbitration panel ruling

Compliance

Review of measures taken for compli-
ance

Temporary remedies in case of non-com-
pliance

10. Rules of procedure

11. Information and technical service

12. Languages

13. Rules of interpretation

14. Arbitration panel rulings

15. Transitional period

16. List of arbitrators

17. Relationship with the WTO obligations
18. Time limits

19. Cooperation

Selected highlights

»

»

The provisions on dispute settlement are
largely similar.

The East African Community economic
partnership agreement provides, in most
cases, shorter deadlines for the various
steps of the dispute settlement process,
including the implementation of temporary
remedies in the case of non-compliance
with the panel ruling.

In the case of the West Africa agreement,
several provisions are included to take
into account the specific challenges of the
subregion. For example, the West Africa

agreement includes provision for the par-
ties to cooperate (including financially) with
regard to legal aid and building the capac-
ity of West Africa States to use the dis-
pute settlement mechanism provided. The
agreement also includes a transitional pe-
riod of 10 years following entry into force,
during which time the European Union will
give full preference to consultation and
mediation as ways to settle disputes and
will “show moderation in its demands”.

In the case of the SADC agreement, if
the European Union is the party subject
to complaint, and if it fails to comply with
the arbitration panel ruling, the Europe-
an Union can consider providing financial
compensation in case SADC asserts that
the adoption of appropriate temporary
remedy measures would cause significant
damage to its economy.

Provisions on working language may have
cost implications, which hinder the use of
the dispute settlement functions by the
parties. Regarding the Central Africa, SADC,
CARIFORUM and East African Community
agreements, the European Union can sub-
mit in any of its 24 official languages. Re-
garding the Central Africa agreement, Af-
rican, Caribbean and Pacific countries are
limited to submission in English or French.
Regarding the SADC agreement, provisions
are included for the European Union to
“take into account” the cost of translation
for SADC States when agreeing on a work-
ing language. Regarding the West Africa
agreement, the working languages are En-
glish, French and Portuguese. All written or
oral submissions by both parties must be in
one of the three languages.
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13. Exceptions

Contents

1. General exceptions

2. Security exceptions

3.  Taxation

4. Balance of payment difficulties

Selected highlights

Special attention is given to the protection
of personal data, which explicitly features

as a matter of exception in a specific num-
ber of economic partnership agreements.

Security exceptions provide in some agree-
ments for an additional case relating to the
supply of military establishments.
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14. Institutional provisions

Contents

1. Scope and definitions

2. Joint council

3. Joint council composition and rules of
procedure

4. Joint council decision-making powers

5. Implementation committee

6. Parliamentary committee

7. Consultative committee

8. Financing of institutional structures

Selected highlights

. All economic partnership agreements, ex-
cluding the Central Africa and Eastern
and Southern Africa economic partner-
ship agreements, set up a ministerial level
joint council (with varying names). The joint
council is responsible for the operation and
implementation of the agreement. They
also set up an implementation committee,
which acts at the senior official level.

For the Central Africa and Eastern and
Southern Africa agreements, there is no
separate joint council and implementation
committee. The level of representation is
left open. In the rules of procedure, it is
stated that representation can be at either
the ministerial or senior official level.

For the CARIFORUM, East African Com-
munity and West Africa agreements, a con-
sultative committee is included, which al-
lows for participation by a wider range of
stakeholders (e.g., private sector and civil
society).

For the CARIFORUM and West Africa
agreements, a parliamentary committee is
also included.

. An additional provision is included in the

West Africa agreement that deals with the
financing of the institutional framework.
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15. General and final provisions

Contents

w1

15.
16.
17.
18.
19.

20.
21.

Definition of the parties and fulfilment of
obligations

Coordinators and exchange of informa-
tion

Transparency

Regional preference

Outermost regions of the European
Union

Relations with the Cotonou Agreement
Relations with the WTO Agreement
Relation to other agreements

Entry into force

Duration

. Territorial application

Amendments

. Continuation of negotiations

Accession of new European Union mem-
ber States

Accession

Authentic text

Balance of payment difficulties

Dialogue on finance issues
Collaboration in the fight against illegal
financial activities

Other provisions

Annexes

Selected highlights

CARIFORUM, East African Community and
West Africa economic partnership agree-
ments do not provide for countries to act
independently. All actions in the agree-
ments have to be taken collectively by the
relevant signatories.

All agreements, with the exception of the
East African Community and Eastern and
Southern Africa ones, include provisions
that deal with regional preference. Parties
are not obliged to offer the other party
more favourable treatment than what they
offer to the other members of their regional
bloc in the context of the regional integra-
tion process. Any favourable treatment to
the European Union needs to be extended
to the other parties in the regional bloc.

In the case of the SADC agreement, an ad-
ditional provision has been included, which
excludes specific agricultural goods from
entering into force until all Southern Afri-
can Customs Union countries have ratified
the agreement, or specific conditions are
met.
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16. Revisions

Contents

1. General revision

2. Revision of the rules of origin

3. Institutional arrangements for revision
4. Future areas of negotiations

Selected highlights

. All economic partnership agreements in-
clude provisions for the review and revision
of the agreement.

., Specifically on rules of origin, all agree-
ments contain an acknowledgement of the
need to review and eventually modify the
rules of origin. The provisions governing
the time frames and frequencies for revi-
sion differ in all agreements:

Central Africa agreement: within three
years after entry into force;

CARIFORUM and West Africa agree-
ments: within five years after entry into
force;

Eastern and Southern Africa agreement
during the period between the entry into
force of the interim agreement and the
conclusion of the comprehensive one;

East African Community and SADC
agreements: provide for revisions every
five years and annually, respectively.

90 A comparison of the provisions of the economic partnership agreements
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17. Cooperation and capacity-building

Contents

1. Objectives, scope and principles
2. Cooperation priorities

3. Financing

4. Adjustment measures

5. Customs duties

6. Trade facilitation

7. Agriculture

8. Fisheries

9. Technical barriers to trade

10. Sanitary and phytosanitary

11. Tourism

12. E-commerce

13. Competition policy

14. Competitiveness and small and medi-

um-sized enterprises
15. Information and communications tech-
nology
16. Energy
17. Intellectual property rights
18. Procurement
19. Environment
20. Social aspects
271. Personal data protection
22. Investment
23. Transport infrastructure

24. Water
25. Other specific cooperation commitments

Selected highlights

For all economic partnership agreements,
priorities are set in a number of areas, in-
cluding competitiveness support, infra-
structure, diversification and research and
development.

. All agreements provide for financial assis-

tance to the African, Caribbean and Pacif-
ic States from the European Development
Fund, the European Union budget (where
appropriate) and other donors.

. The exact areas of cooperation vary be-

tween agreements. Key intervention areas
include trade facilitation and fisheries (in-
cluded in all agreements), fiscal adjustment,
technical barriers to trade, sanitary and
phytosanitary measures and environmen-
tal protection (included in five agreements),
and agriculture and investment (included in
four).

92 A comparison of the provisions of the economic partnership agreements
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Annex ||

Trade in services in economic
partnership agreements: key

issues

Trade in services under the
economic partnership agreements

While no legal obligation to negotiate ser-
vices commitments exists under the Coto-
nou Agreement, chapter 4, article 41, of that
Agreement envisages that services would
form a core part of the reciprocal trade agree-
ments to be negotiated between the Euro-
pean Union and the African, Caribbean and
Pacific Group of States. Herein, article 41 (2)
includes a reaffirmation of the parties’ rele-
vant commitments under the General Agree-
ment on Trade in Services, and highlights the
need for special and differential treatment to
African, Caribbean and Pacific suppliers of
services, with paragraph 3 providing for the
European Union to give sympathetic consid-
eration to the African, Caribbean and Pacific
States’ priorities for improvement in the Euro-
pean Union schedule, with a view to meeting
their specific interests. In article 41 (4), the
parties agree on the objective of extending
under the economic partnership agreement,
and after they have acquired some experi-
ence in applying the most-favoured-nation
treatment under the General Agreement, their
partnership to encompass the liberalization
of services in accordance with the provisions
of the General Agreement, and in particular
those relating to the participation of develop-
ing countries in liberalization agreements. Im-
portantly, it is noted in article 41 (5) that the
European Union shall support the African, Ca-
ribbean and Pacific States’ efforts to strength-
en their capacity in the supply of services and
that specific attention shall be paid to services
relating to labour, business, distribution, fi-
nance, tourism, culture and construction and
related engineering services, with a view to

enhancing their competitiveness and thereby
increasing the value and the volume of their
trade in goods and services.

On 31 December 2007, however, with the
Doha-negotiated WTO waiver on European
Union preferential treatment for the African,
Caribbean and Pacific States set to expire,
the Caribbean was the only African, Carib-
bean and Pacific region to have concluded
negotiations on trade in services. At the end
of 2016, a full nine years later, the CARIFO-
RUM-European Union comprehensive eco-
nomic partnership agreement remained the
only agreement that includes trade in services
commitments. Interim agreements initialled
or signed with African regional blocs and/or
countries provide for possible future negotia-
tions on trade in services.

State of economic partnership
agreement services negotiations in
Africa

As of September 2016, two regions in Africa
were actively negotiating trade in services,
with the European Community and Central
Africa countries as a grouping bringing togeth-
er members of the Economic Community of
Central African States (ECCAS) and the Cen-
tral African Economic and Monetary Commu-
nity (CEMAC), and in Southern Africa, a sub-
group of participating economic partnership
agreement States from the Southern African
Development Community (SADC). Both have
draft texts under negotiation, with the most
recent available versions dated June 2015 in
Central Africa and February 2016 in SADC.
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General provisions
Commercial presence
Cross-border supply of services®
Temporary presence of natural persons
for business purposes
Regulatory framework
a) Provisions of general application
b) Computer services
c) Courier services
) Telecommunication services
) Financial services
f)  International
services
(g) Tourism services
Electronic commerce
Cooperation
Other provisions (not found elsewhere)

maritime  transport

Selected highlights

»

The structure and approach of the econom-
ic partnership agreement services texts, in
general, follow either the more common-
ly known General Agreement on Trade in
Services-style or the European Union-style
(which is based on the approved mandate
from European Union member States to
negotiate with bilateral partners).

The Central Africa draft text follows the Eu-
ropean Union-style structure and approach
(as in the CARIFORUM agreement), which
includes:

« A short initial chapter covering general
provisions and cooperation (the latter
features in its own chapter at the end of
the text in the CARIFORUM agreement);

« Various core provisions (e.g., sectoral
coverage and definitions, including for
market access and national treatment)

a

b

defined separately in various chapters
according to mode of supply (i.e., for
cross-border supply [merged mode 1 and
2], commercial presence [mode 3] and
movement of natural persons [mode 4]);

« A chapter addressing regulatory matters,
beginning with generally applied disci-
plines on mutual recognition, transpar-
ency and procedures, followed by indi-
vidual sections containing sector-specific
definitions and/or disciplines;

« A concluding chapter on electronic com-
merce.

» The SADC agreement draft text aligns

more closely with the General Agreement
on Trade in Services, wherein:

« Part | contains more detailed provisions
and disciplines of general application
(including  on  most-favoured-nation,
transparency, domestic regulation, rec-
ognition, mutual recognition and general
exceptions, akin to the General Agree-
ment, Parts | and I1);

« The SADC agreement draft does not have
separate chapters covering various modes
of supply, but does include a Part Il on the
movement of natural persons, outlining
various mode 4-specific definitions;

« As in the General Agreement, Part Il of
the SADC agreement draft deals with
the specific commitments in all modes,
outlining the disciplines on market ac-
cess, national treatment and additional
commitments;

« A separate chapter deals with cooper-
ation between the parties, with Part V
addressing institutional provisions (e.g.,

The structure utilized here follows the CARIFORUM-European Union legal text. The number accorded to the provisions, how-
ever, is not related to numbering in the legal text and serves only for cross-referencing.

In this usage, “cross-border supply of services” covers both mode 1 (cross-border supply) and mode 2 (consumption abroad).
Merging modes 1 and 2 is more commonly observed in recent services trade agreements and can help to minimize challenges
(especially in the Internet age) of distinguishing whether a specific service is being delivered by one mode or the other.
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services committee, dispute avoidance
and accession) and sections containing
sector-specific disciplines. The final sec-
tion deals with electronic commerce.

Coverage:

« In the Central Africa agreement (as in the
CARIFORUM one), the draft disciplines
cover investment in service and non-ser-
vice sectors (although elements remain
in brackets):

« The SADC agreement covers only ser-
vices-related investment. Unlike the
CARIFORUM agreement, however, nei-
ther the Central African nor SADC agree-
ment covers government procurement in
services;

« Services “supplied in the exercise of gov-
ernment authority” are excluded;

« Various sectors are carved out, including
national and international air traffic rights
and select air transport services relat-
ing directly to those rights; audiovisual
services; national maritime cabotage;
natural persons seeking access to the
employment market of a party; and mea-
sures regarding citizenship, residence or
employment on a permanent basis;

« The Central Africa and SADC agreements
exclude government procurement in
services (the CARIFORUM agreement
includes it under a separate chapter on
government procurement);

« The Central Africa agreement (as in the
CARIFORUM one) excludes application
to subsidies, whereas the SADC agree-
ment includes a mandate for negotiating
future disciplines.

. The approach to scheduling varies by party
and text, with the European Union main-
taining its preferred approach (and format)

of using a positive list approach for sched-
uling sectors and a negative list for sched-
uling reservations. Separate schedules cov-
er the various modes. The approach for the
African, Caribbean and Pacific parties under
the SADC agreement (as in the CARIFO-
RUM one) aligns with the General Agree-
ment, such that the scheduling of sectors
is based on a positive list (the party indi-
cates explicitly which sectors are covered)
and the scheduling of reservations is based
on a hybrid of a negative list for modes 1,
2 and 3 (the party indicates explicitly what
treatment is not covered) and a positive list
for mode 4. For the African, Caribbean and
Pacific parties in the Central African agree-
ment, a decision remains pending.

Both draft texts include disciplines cover-
ing market access and national treatment;
however, in the SADC agreement, these
apply in all modes equally, whereas in the
Central Africa agreement, as in the CARI-
FORUM one, these disciplines are tailored
to the various modes of supply (and feature
in mode-specific chapters).

. The SADC agreement (as in the CARIFO-

RUM one) also includes disciplines on most
favoured nation, whereas the Central Af-
rica agreement does not provide for most
favoured nation.

. The Central Africa agreement includes an

intraregional most-favoured-nation clause
requiring the Central Africa parties to pro-
vide each other the same commitments and
obligations offered to the European Union
in modes 1 to 3. In that respect, the pro-
posed agreement outcome will serve as the
applicable regime governing intra-ECCAS/
CEMAC services liberalization in those
modes for signatory States.

. With respect to the temporary presence/

movement of natural persons, in the Cen-
tral African agreement, as in the CARIFO-
RUM one, various conditions on entry are
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included in the text, as are the eligible list
of sectors for contractual service suppliers
and independent professionals. The SADC
agreement includes some mode 4-specific
definitions, but, as in the General Agree-
ment, the list of eligible sectors and con-
ditions on entry are to be included in the
schedules. Economic needs tests feature
fairly prominently in the European Union
schedules in the CARIFORUM agreement,
as in the Central Africa draft, but there is an
absence of disciplines governing their use.

In terms of rules on domestic regulations,
there are significant parallels with the Gen-
eral Agreement. Representing the General
Agreement + disciplines, however, SADC
provides (in brackets) for disciplines such
that measures relating to qualification re-
quirements and procedures, technical stan-
dards and licensing requirements do not
constitute unnecessary barriers to trade in
services, including that they are not more
burdensome than necessary to ensure the
quality of the services (i.e., a necessity test).

. The section on computer services does not
include disciplines per se, but rather elabo-
rates on their definition.

. The SADC and Central Africa agreements
include regulatory disciplines on courier
and postal services, whereas the CARI-
FORUM one appears to cover only couri-
er services. The disciplines mirror in many
ways the WTO telecommunications refer-
ence paper, notably vis-a-vis the need for
independent regulatory bodies.

Disciplines on telecommunications mirror in
large part the WTO reference paper (with
some additions) and carry potentially mean-
ingful new obligations for those African, Ca-
ribbean and Pacific countries that have not
already subscribed to them at WTO.

. With respect to financial services, many
disciplines emulate those found under the

General Agreement, as well as the Annex on
Financial Services. Others align to varying
degrees with the Understanding on Commit-
ments in Financial Services. Given that not all
WTO members have committed themselves
to the provisions of the latter, this may carry
potentially meaningful obligations.

Provisions on international maritime trans-
port services appear to be aimed primarily
at elaborating and/or elucidating definitions
so as to sharpen the parameters of the as-
sociated market access commitments.

. While absent under the SADC agreement,

the regulatory provisions on tourism services
are notable, in particular with respect to the
provisions on anti-competitive practices,
which are rampant among many larger Euro-
pean Union firms operating in some African,
Caribbean and Pacific tourism markets. This
is especially so in the Caribbean region, which
was the demandeur for such disciplines.

. The disciplines on electronic commerce fo-

cus primarily on cooperation and dialogue.
They also agree that deliveries by electron-
ic means shall be considered as the provi-
sion of services and not subject to customs
duties, which has not yet been similarly
agreed at the multilateral level.

. All texts include a general section on co-

operation recognizing the importance of
cooperation and technical assistance (and
capacity-building in the case of the Cen-
tral Africa agreement) for complementing
services liberalization and supporting Af-
rican, Caribbean and Pacific State parties’
efforts to strengthen their capacity in the
supply of services, etc. The SADC agree-
ment includes separate provisions specific
to private sector cooperation. The Central
Africa agreement includes multiple addi-
tional (non-binding) articles within each
sector-specific section relating to the pro-
vision of technical assistance, training and
capacity-building.
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